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F O R E W O R D

The same crime, under the same laws, could have produced either
result. This is not justice. It is lottery.

— ROMILLY

In 1790 the criminal code of England prescribed death for one hundred and
sixty offenses. By the time this omnibus closes, in 1841, a committee of the
New York State Assembly had recommended abolishing the punishment
altogether and the legislature had ordered ten times the usual number of
copies printed.

That is the distance covered in these six books, and it was not covered
by argument alone. It was covered by organization. This is the volume
where the case against the death penalty stops being a thing people write
and becomes a thing people do.

T H E  M A C H I N E R Y  O F  A  M O V E M E N T

Look at the shape of it. Basil Montagu does not write a treatise; he
compiles one — he goes and finds sixty-two authors who have said
something useful and prints them together, so that a member of Parliament
can hold the whole tradition in one hand. Samuel Romilly does not publish
and hope; he publishes and then stands up in the House of Commons,
session after session, trying to take the capital sanction off pickpocketing
and shoplifting and losing, and coming back, and losing again. Edward
Livingston does not argue in the abstract; he drafts a penal code for the
State of Louisiana with no gallows in it. John O'Sullivan does not appeal to
conscience; he chairs a select committee and produces a hundred pages of
evidence with a bill attached.

Compilation. Legislation. Codification. Committee report. This is what
the argument looks like once it has learned to work a building.

I know these rooms. I have spent years in the modern version of them
— the clemency hearing, the legislative subcommittee, the press
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conference on the capitol steps with four reporters and a mother who has
not slept. The romance goes out of the work very fast. What replaces it is
what Romilly had: the willingness to lose the same vote eleven times and
file it again.

T H E  T W O  W H O  W E R E  N O T  I N  T H E  B U I L D I N G

And then there are the two who did it differently, and they are the reason
this omnibus is not a policy anthology.

Shelley was twenty-two or twenty-three when he wrote his fragment
on the punishment of death. He never finished it and he never saw an
execution. He argued from imagination and he got to the hardest place in
the argument anyway: nobody actually knows what death is, and a state
that builds a punishment on that ignorance has lost before the first witness
is called. I have stood closer to the machinery than a poet needs to stand.
Thirteen times. It has taught me things Shelley could not have known. It
has never taught me that he was wrong.

Hugo went the other way. In 1829 he took the whole apparatus of
reform — the returns, the codes, the committee evidence — and threw it
out, and wrote instead the diary of a condemned man with no name and no
crime. No crime, so you cannot excuse yourself. No name, so you cannot
make him somebody else's son. Just the days going by, and the lawyer, and
the priest, and the paperwork, and the crowd assembling in the square. It
did more than the returns did. It has been doing it for two hundred years.

In this series Hugo's novel is reset in contemporary Iran, in Evin, under
a judiciary that hangs people from cranes in public. That decision has been
questioned and I will defend it here: Hugo wrote about a state that killed in
the name of order, and there is no honest way to resituate that book in
2026 without putting it somewhere the machinery is still running in the
open. It runs in the open in Tehran. It runs behind a curtain in Huntsville.
The book is about both.

W H A T  C H A N G E D  A N D  W H A T  D I D  N O T

By 1841 the movement had learned three things it did not know in 1800.
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It had learned that the numbers were on its side. Romilly showed that
juries were refusing to convict, that prosecutors were declining to charge,
and that severity was producing not deterrence but paralysis. O'Sullivan
gathered the returns from England, from France, from the American states,
and demonstrated that where executions fell, murder fell with them. The
empirical case, which people still talk about as though it arrived with
modern criminology, was substantially finished in 1841.

It had learned that the scriptural fight could not be avoided. O'Sullivan
gives it a hundred pages: the Mosaic code, the covenant with Noah, the
mark of Cain, the teaching of Christ. He had read Rush. Spear and Burleigh
and Bovee will read him.

And it had learned that the argument travels. Livingston's code was
praised across Europe. O'Sullivan quotes English returns to New York
legislators. Dickens will quote O'Sullivan back across the Atlantic five years
later. A movement that had no way to accumulate for two thousand years
suddenly has a postal system.

What did not change is the thing that keeps me up. Romilly lost. Over
and over. The Bloody Code came down slowly and it came down for
reasons that had as much to do with transportation, policing and the cost of
hanging as with anybody's conscience. Reform is not the same as abolition,
and this omnibus is where the difference first becomes visible — and
where the movement first learns how easily the one can be used to
postpone the other.

Rev. Dr. Jeff Hood
North Little Rock, Arkansas

2026
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E D I T O R ' S  N O T E

Six volumes are gathered here: V. 8, V. 7, V. 20, V. 9, V. 6 and V. 12,
arranged by the date of the underlying work. They are the most various
group in the series — an anthology, a legal pamphlet, a poet's fragment, a
novel, a legislator's argument and a committee report — and the variety is
the point. This is the period in which the argument learned to travel in
every available vehicle.

T H E  T H R E A D  B E T W E E N  T H E S E  B O O K S

Severity defeats itself. Montagu's compilation is built around it: Johnson,
Goldsmith, Colquhoun, Blackstone and Beccaria all observing that a law
which threatens more than the public will tolerate is a law that stops being
enforced. Romilly turns the observation into evidence. Juries acquit against
the facts. Prosecutors undercharge. Victims decline to press. The gallows
does not produce order; it produces a lottery in which the same offense
yields death or nothing depending on who is in the room.

The lottery is the argument. Romilly's word for the English system is
discretion, and he means it as an accusation. Livingston makes the same
charge against the American codes twenty years later. It is the direct
ancestor of every modern arbitrariness claim, and it is the ground on which
the death penalty was struck down in the United States in 1972 and then
quietly reinstated.

Nobody knows what death is. Shelley's fragment, alone in this group,
refuses the empirical terrain entirely. He grants nothing to the returns and
asks what the state thinks it is inflicting. The volume prints his text in ten
sections with an editor's note after each, because it is a fragment and needs
one.

The condemned man is the argument. Hugo removes the crime and the
name and leaves the days. Livingston's Argument and O'Sullivan's Report
both reach, at their strongest, for the same move: make the legislator sit in
the cell.
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Scripture, again. O'Sullivan devotes the first and longest part of his
report to it, and he is answering the same verse Rush answered in 1793 and
the same verse Bovee will answer in 1869.

T W O  V O L U M E S  T H A T  A R E  N O T  R E P R I N T S

Under Sentence of Death is not a translation of Le Dernier Jour d'un condamné.
It is an original composition that resets Hugo's novel in contemporary Iran,
preserving its structure, its premises and its argument. The reason is stated
in that volume's own editor's note and repeated here: the public-domain
English translations of Hugo are Victorian and read like museum pieces,
and a novel whose entire method is immediacy cannot survive being
embalmed.

The Opinions of Different Authors presents twelve of the sixty-two
authors Montagu collected across his three volumes of 1809, 1812 and 1813.
The selection, the chapter divisions and the chapter titles are editorial.
Nothing has been added to what those twelve authors wrote, but a reader
should know that Montagu's own book is four times this size and includes
voices on the other side, which he printed deliberately and at length.

Argument Against Capital Punishment is drawn from Livingston's
introduction to the penal code he prepared for Louisiana, as printed in the
1843 New York pamphlet, with the testimonials that accompanied it. The
volume carries a section titled The Original Author Owned People, and it is
not an appendix. Livingston enslaved human beings while writing the
most humane penal code of his century. The volume says so at the front,
before the argument, where it belongs.

A  N O T E  O N  D A T E S

The works are arranged by composition, not publication. Shelley's
fragment was written around 1815 and not printed until 1840, in the
collection Mary Shelley edited after his death. Montagu's anthology
appeared over four years. Livingston's argument was written for Louisiana
in 1833 and reprinted for a New York abolition society a decade later.
Where the printed date and the written date diverge, this omnibus follows
the pen.
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F O R E W O R D

There is a particular kind of courage in the act of compilation. It is
different from the courage of the original argument — it does not
require the genius of a Beccaria or the systematic rigor of a
Mittermaier. It requires something else: the patience to read widely,
the judgment to select well, and the willingness to let the accumulated
weight of many voices make the argument that no single voice could
make alone. Basil Montagu had this kind of courage in abundance,
and the book he produced, beginning in 1809 — this book, in your
hands now — is one of the most quietly devastating arguments against
capital punishment ever assembled.

Montagu was a lawyer and a friend of poets. He knew
Wordsworth, Hazlitt, Coleridge. He had read widely in the literature
of penal reform, in the philosophical arguments of Beccaria and
Bentham, in the statistical reports of Howard, in the moral essays of
Johnson and Goldsmith. And he understood — with the instinct of
someone who had also worked in actual courtrooms, who had seen the
machinery of criminal justice from the inside — that the argument
against capital punishment was not one argument but many, and that
its power came from their convergence.

The voices in this book do not all agree. That is part of Montagu's
point. Dr. Paley, the most eminent defender of the existing system of
his era, appears here alongside Beccaria, his most formidable
opponent. Blackstone, who provided the classical legal framework
within which capital punishment was defended, appears alongside
Clarkson, who described what actually happened when imprisonment
was tried as an alternative. The book is not a polemic in the ordinary
sense. It is something more like a trial — one conducted not before a
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jury but before the reader's own conscience, with all the principal
witnesses called and examined.

I have spent time in the places this book is ultimately about. I have
sat with people whose execution dates were set, whose lawyers were
filing last-minute motions, whose children did not fully understand
what was happening. I know what it is to wait with someone who is
waiting to die — the specific quality of that air, the way time moves
differently in those rooms, the look on a person's face when they have
accepted something they cannot change. Montagu never sat in those
rooms, as far as I know. But the authors he compiled had their own
forms of proximity to the question. Johnson had studied the actual
behavior of criminals and magistrates. Colquhoun had catalogued the
insane breadth of England's capital laws. Howard had traveled
through the prisons of Europe and counted the bodies.

What strikes me most about this book, reading it more than two
centuries after its compilation, is how contemporary the arguments
remain. When Johnson writes that multiplying capital crimes teaches
criminals to take greater risks rather than fewer — since the penalty
for minor offenses is already severe, why stop there? — he is
describing a dynamic that criminologists have documented in every
era. When Clarkson describes the Philadelphia penitentiary, where
prisoners work in trades and earn wages and emerge reformed rather
than hardened, he is anticipating every serious prison reform
movement of the next two centuries. When Goldsmith writes that the
penal laws of England are "in the hands of the rich" and "laid upon the
poor," he is describing what every serious study of capital punishment
in America has confirmed: the penalty falls not on the most culpable
but on the most vulnerable.

Montagu understood that the best argument against capital
punishment is the weight of many good arguments, none of them
conclusive on its own but all of them pointing in the same direction.
Johnson from human nature, Beccaria from philosophy, Paley
(inadvertently) from practical concern, Montesquieu from
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comparative law, Clarkson from evidence, Colquhoun from the
simple spectacle of absurdity, Goldsmith from moral indignation,
Eden from legal history, Bentham from rational analysis, Howard
from statistics, Turner from theology. All of them arrive at the same
place by different routes: the state does not know what it is doing
when it kills in the name of justice, and the evidence of this ignorance
is everywhere available to anyone willing to look.

The book you hold is a modernized edition of Montagu's
compilation, updated for a reader in 2026 who may not have
encountered these authors before and who lives in a world that has
accumulated two additional centuries of evidence on the question
Montagu was examining. The evidence has not changed the
argument's direction. It has deepened and confirmed it. More than 100
nations have abolished capital punishment since this book was first
published. The nations that retain it are, with a handful of exceptions,
not nations whose criminal justice systems anyone would describe as
models. The voices Montagu assembled in 1817 were on the right side
of history.

They were also on the right side of mercy. That matters to me as
much as the evidence. The arguments in this book are rational and
well-grounded, and I commend them to you on those grounds. But
behind every statistical table and every philosophical proposition is a
human being in a cell, counting the hours. Montagu knew this. That is
why he compiled the book. That is why it is still being read.

J E F F    H O O D

North Little Rock, 2026

viii
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A    N O T E    O N    T H I S    E D I T I O N

T H E    C O M P I L E R

Basil Montagu (1770–1851) was a barrister, legal reformer, and man
of letters whose personal life was as extraordinary as his public
career. He was the illegitimate son of the fourth Earl of Sandwich,
grew up in modest circumstances, and made his way through
Cambridge and the bar by ability alone. He became a close friend of
William Wordsworth — it was Montagu who introduced Wordsworth
to Samuel Taylor Coleridge, and who later precipitated the famous
quarrel between them by carrying, with disastrous accuracy, a
confidence Coleridge had shared about Wordsworth's character. He
knew Hazlitt, Lamb, and most of the literary circle of early
nineteenth-century London.

His professional life was devoted to law and to its reform. He was a
Chancery barrister of considerable reputation, and he spent decades
working to simplify the procedures of the court of Chancery —
procedures so cumbersome that Dickens would later immortalize
them in Bleak House as Jarndyce v. Jarndyce. He wrote extensively
on bankruptcy law, on legal reform, and on the condition of the poor.
And beginning in the 1800s, he became one of the leading advocates
in England for the abolition of capital punishment, producing a series
of books, pamphlets, and compilations that put the case for reform
before the widest possible audience.

The Opinions of Different Authors Upon the Punishment of Death
appeared in three volumes, in 1809, 1812 and 1813, with a second
edition of the first volume in 1816. It was a deliberate act of
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advocacy: Montagu believed that the best way to make the case for
abolition was to let the accumulated authority of many respected
writers speak for itself, surrounding the reader with the weight of
evidence and argument from sources no reasonable person could
dismiss. The work was widely read in the reform circles that
eventually produced the wave of legislative change that reduced
England's capital offenses from more than 200 to a handful.

T H E    B O O K

The original compilation draws on authors spanning two and a half
centuries, from Francis Bacon in the early seventeenth century to
writers of Montagu's own time. The organizing principle is not
chronological but cumulative: each voice adds its weight to the case
that capital punishment is both unjust and counterproductive, that it
fails on its own terms and violates principles that its defenders profess
to hold.

The writers represented include:
Dr. Samuel Johnson, whose essays in The Rambler (1751) argued

that excessive punishment teaches criminals to take greater risks and
makes witnesses and juries reluctant to cooperate with prosecutions
— a practical objection to severity made by the most morally serious
English writer of his age.

Sir William Blackstone, the great systematizer of English common
law, whose Commentaries provided the theoretical framework within
which both defenders and critics of capital punishment argued —
including a crucial account of how the right to punish derives from the
natural right of self-defense and how this derivation limits what the
state may do.

Marquis Beccaria, the Italian philosopher whose On Crimes and
Punishments (1764) remains the foundational text of penal reform,
arguing that capital punishment exceeds the state's legitimate
authority and that perpetual imprisonment is a more effective
deterrent.

x
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Dr. William Paley, the utilitarian theologian who provided the
most serious philosophical defense of the English system, arguing that
the certainty rather than the severity of punishment was what mattered
— an argument that, taken seriously, pointed toward reform rather
than retention of capital punishment.

Baron Montesquieu, whose Spirit of Laws had demonstrated that
excessive severity was characteristic of despotism rather than
freedom, that it corrupted public morals rather than restraining crime,
and that proportionality between crime and punishment was a mark of
civilization.

Thomas Clarkson, the anti-slavery activist, who provided an
account of the Philadelphia penitentiary system as evidence that
imprisonment designed for reform could transform even serious
offenders into productive citizens.

Patrick Colquhoun, the police reformer, whose catalogue of the
more than 200 capital crimes in England demonstrated by sheer
accumulation the absurdity of the existing system.

Oliver Goldsmith, whose essays and fiction had established that the
penal laws of England bore most heavily on the poor, that the rich
who made the laws did not themselves suffer under them, and that
severity generated rather than deterred crime.

William Eden (later Lord Auckland), whose Principles of Penal
Law (1771) had argued that the English capital code was riddled with
disproportionate offenses that no serious assessment of
proportionality could defend.

Jeremy Bentham, whose analysis of the proper proportion between
crimes and punishments, included here from his writings on penal
theory, supplied the utilitarian framework for measuring whether any
given penalty was justified.

John Howard, the prison reformer, whose systematic surveys of
prisons and prison conditions across Europe — with accompanying
statistical tables — provided the empirical foundation for reform
arguments.

xi
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William Turner, who demolished the theological defense of capital
punishment — the claim that Scripture commands execution for
murder — by close reading of the texts and the tradition.

T H E    M O D E R N I Z A T I O N

This edition presents each author's contribution in modernized
language, preserving the substance and force of the original
arguments while removing the obstacles of archaic vocabulary and
syntax that might prevent a contemporary reader from engaging with
them. The statistical examples and some legal specifics have been
updated where they have direct contemporary equivalents. The
multi-author structure of the original — its defining feature as a
compilation — is fully preserved.

Montagu's own preface, in which he explains the project and
quotes Lord Bacon and Lord Coke on the importance of accumulated
learning, appears here as part of the editor's apparatus. His voice as
compiler — selecting, arranging, allowing each author's argument to
build on the last — is the silent voice that makes the book more than
the sum of its parts.

C O L L A T I O N

The publication history above has been checked against the surviving
catalogue records of the 1809, 1812 and 1813 volumes. Readers using
this edition for scholarly work should collate the individual selections
against Montagu's originals, since the compilation itself is a work of
selection and the boundaries of each extract are editorial.

xii
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T H E    O P I N I O N S    O F
D I F F E R E N T    A U T H O R S

Selected by Basil Montagu, 1809–1813



C H A P T E R    I

DR. SAMUEL JOHNSON: THE FAILURE OF
SEVERITY

Samuel Johnson, writing in The Rambler, 1751
Power and superiority are so flattering and delightful that few who

have been once intoxicated by their influence have managed to resist
the temptation to extend and enlarge them. Even those who most
genuinely revere the laws of right are sometimes pleased to show that
their restraint is a matter of choice rather than necessity — that they
comply with the law because they prefer it, not because they fear it.
We love to overlook the boundaries we have set ourselves; and as the
Roman satirist remarks, the man who has no intention of taking
another's life is yet glad to have the power to do so in his hands.

From the same principle — a tendency toward degeneracy that is
encouraged rather than checked by the possession of power — springs
the desire to invest legitimate authority with terror and to govern by
force rather than persuasion. Pride is flattered by the enlargement of
its means; the legislator who can terrify is more impressive than the
one who merely governs. And from this desire for impressive terror
come the multiplied capital penalties, the extended lists of offenses
carrying death, the confident assumption that the way to reduce crime
is to make punishment more severe.

This method has long been tried, and tried with so little success,
that rapine and violence continue their daily increase despite it. Yet
few seem willing to despair of its efficacy. The defenders of severity
propose still more terrible punishments, longer lists of capital crimes,
faster executions, fewer pardons, more consistent enforcement of laws
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already extreme. And all of them seem to believe that we can be
rescued from the talons of crime only by inflexible and sanguinary
justice.

But since the right to set an uncertain and arbitrary value on human
life has been disputed, and since experience gives us little reason to
hope that any permanent reformation will be accomplished by the
periodic destruction of our fellow human beings, perhaps it will not be
useless to ask what consequences actually arise from this policy. The
answer will not comfort those who believe in the simple equation:
more punishment, less crime.

The lawgiver is allowed to estimate the gravity of an offense not
merely by the direct harm it produces but by the general alarm and
insecurity it creates in the community. He therefore claims the right to
enforce laws with severity that are most in danger of violation, as a
garrison commander doubles the guard on the side most likely to be
attacked. This reasoning justifies severity in the abstract. But it
assumes that severity actually produces the security it promises. The
assumption is false.

When laws are established that threaten death for offenses of
varying enormity, and when these laws are enforced without
discrimination, the inevitable effect is to make criminals more
dangerous rather than less. The offender who has committed a crime
for which he faces death has no additional reason to stop there. He
cannot be punished more severely for adding murder to his original
offense, and he has every reason in his own terms to silence
witnesses, to resist arrest, to commit whatever further crimes his
safety seems to require. The law, by providing no gradation between
the minor offense and death, removes the incentive to keep minor
offenses minor.

This observation is not theoretical. It is the observed behavior of
people who inhabit the world that extreme laws create. When the
penalty for shoplifting is death, the shoplifter who has been observed
will consider murdering the witness. He has nothing to lose. The law

3
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that claimed to protect property by its severity has actually
endangered life, because it eliminated the gradation between property
offenses and mortal ones.

The same severity that makes criminals more desperate also
corrupts the administration of justice. The lawgiver who can only
imagine more extreme penalties, and who therefore cannot conceive
of a law that is too severe, is the lawgiver who will eventually hang a
man for picking a pocket. And when that happens — when the
specific punishment is so obviously disproportionate to the offense —
the whole apparatus of justice is seen to be absurd. Jurors will refuse
to convict. Witnesses will fail to appear. Victims will decline to
prosecute. The law, in its excess, defeats itself.

It was a remark of great wisdom, made long ago, that in the
multitude of laws there is the greatest license. When no offense is too
small to carry the ultimate penalty, every offense becomes in practice
smaller than it appears, because the system cannot sustain the
application of death to the full breadth of crimes it threatens. Pardons
multiply. Juries nullify. Prosecutors undercharge. The result is not
justice, sanguinary or otherwise, but a lottery in which the victims of
law enforcement are selected more by chance than by any principled
assessment of desert.

The practical wisdom of this observation has been confirmed in
every era and every jurisdiction where severity has been tried. In
England, where more than 200 offenses carried the death penalty at
the beginning of the nineteenth century, the number of convictions for
those offenses was far lower than the number of offenses committed
— not because crime was rare but because the penalty was so extreme
that all the participants in the legal process conspired to avoid
imposing it. The law claimed severity. The practice was impunity.
Neither served justice.

What follows from this? Not that criminals should escape
punishment. Johnson was no sentimentalist about crime. He
understood that persons who harm others must be restrained, that their
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victims have legitimate claims on society's protection, and that the
state cannot be indifferent to the conduct of those who violate the
peace. What follows is that punishment must be proportionate — not
merely in theory but in practice — and that a punishment too severe to
be consistently applied will not, in fact, be applied consistently, and
will therefore fail to accomplish even the limited deterrent purpose
that its defenders claim for it.

Restraint and punishment are not the same thing as death. The
person who is imprisoned is restrained, and can in many cases be
reformed. The person who is hanged is neither.

5
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C H A P T E R    I I

SIR WILLIAM BLACKSTONE: ON THE STATE'S
RIGHT TO PUNISH

From the Commentaries on the Laws of England
Man, considered as a creature, must necessarily be subject to the

laws of his creator, for he is entirely a dependent being. But as man
also depends on his fellow men for protection, safety, and the
enjoyment of the many advantages of social life, it is reasonable that
he in return submits to the restraints that the good of the community
requires. Without this mutual exchange, no society could subsist, and
without society no man could preserve the benefits of his rational
nature.

From this submission of individual will to communal welfare
arises the power of the state to punish. The principle is this: by
entering into society, each person surrenders a portion of the natural
rights he held in a state of nature. Among those natural rights was the
right of self-defense — the right to repel force with force, to protect
oneself and others from aggression by whatever means necessary,
including lethal force if no other means would suffice. In civil society,
this right is surrendered to the sovereign power: individuals agree to
abstain from personal vengeance and to rely on the magistrate for
their protection. In exchange for this surrender, the magistrate
undertakes to provide the protection that justified the surrender.

The right to punish therefore derives, in its foundation, from the
right of self-defense as it existed in the state of nature. Whatever the
individual could legitimately have done to protect himself and others
from unprovoked aggression, the sovereign can do in the individual's
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name. The magistrate bears the sword of justice by the consent of the
whole community.

This derivation has important consequences. It means that the
state's authority to punish is not unlimited. It is bounded by what the
right of self-defense could justify — and the right of self-defense
justifies only what is necessary for protection. It does not justify
revenge. It does not justify cruelty beyond what protection requires. It
does not justify punishment that exceeds what is necessary to restrain
the offender and deter others from similar offenses.

The crucial question, which the theory of punishment forces upon
every thoughtful legislator, is this: how much is necessary? The
answer will vary by time, place, and offense. But it cannot, in
principle, be unlimited. A punishment that is more severe than
necessity requires is not justice but excess. And excess, however
clothed in the language of law, is not justifiable.

Consider how this principle applies to the capital laws of England.
More than 200 offenses have at various times been made capital by
statute. Some of these — murder, treason — are undeniably grave.
Others — picking a pocket above the value of twelve pence, cutting
down trees in a garden, damaging a fish pond — are offenses against
property that, whatever their civil character, could not by any stretch
of reasoning be said to justify the taking of life by way of necessary
protection of the social order. The question is not whether these
offenses are wrong. They are. The question is whether death is a
proportionate response — whether the execution of a man for picking
pockets is within the authority that the social contract confers.

The answer, in the framework of natural law from which the right
to punish derives, must be no. The right of the magistrate to punish
does not extend beyond what necessity requires for protection. And
the protection of society from pocket-picking does not require death
— as the existence of transportation, imprisonment, and other lesser
penalties demonstrates. If lesser penalties are available that
accomplish the protective purpose, the greater penalty cannot be
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justified by appeal to necessity. It can only be justified by appeal to
revenge, which is not a legitimate purpose of law.

This does not settle every question about capital punishment. It
leaves open the possibility that for some offenses — murder, perhaps
— death is genuinely necessary in some circumstances, if no other
available means would adequately protect the community. But it does
establish that most of the capital laws that have actually operated in
England at any period cannot be justified by the principles on which
the right to punish is founded. They are not expressions of the social
contract but violations of it — exercises of power beyond what the
members of society can be understood to have consented to when they
surrendered their natural rights to the magistrate's protection.

The law that kills for petty theft is not the execution of the social
contract. It is its repudiation.
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C H A P T E R    I I I

MARQUIS BECCARIA: THE CASE AGAINST
CAPITAL PUNISHMENT

From On Crimes and Punishments, 1764
The question of whether death is truly useful and necessary for the

safety and good order of society requires careful examination. By
what right can governments put citizens to death? This right cannot be
founded on the social contract by which individuals agreed to live
under common rules. In ceding a portion of their liberty for the
common benefit, how can anyone be thought to have given up the
greatest good of all — life itself? If such cession were possible, how
could it be reconciled with the principle that the state exists to protect
its members? The power to take a citizen's life would be a
contradiction in terms for any government that claims to derive its
authority from the consent of the governed.

The punishment of death, therefore, is not a right. It is a war of a
whole nation against a single citizen — a war that the nation declares
unnecessary and harmful when its own laws can adequately defend
society without recourse to it. It is a strange way of governing men by
example, to teach them by the death of a citizen that murder is wrong.
The spectacle is brief, confined to those who happen to observe the
execution. The influence of perpetual imprisonment — visible,
lasting, always before the eyes of the community — is more sustained
and therefore more effective.

The death of a citizen cannot be necessary except in one case:
when, though deprived of liberty, that citizen still retains connections
and power that endanger the security of the nation. But even this
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exceptional case can only arise when a nation is on the verge of losing
its liberty entirely — in times approaching anarchy, when individual
disorders take the place of laws. No calm reign, no society
well-fortified against internal and external dangers, can have need of
taking a citizen's life. Twenty years of peaceful government in any
nation have never provided a single instance where the death of a
prisoner who was in confinement was truly necessary for public
safety.

A punishment, to be just, should be calibrated to deter. By this
standard, the punishment of perpetual slavery — hard, continuous
labor in conditions that others can observe and that will be
remembered long after an execution would be forgotten — should
produce a stronger deterrent effect than death. When those prone to
crime consider their options, the prospect of a lifetime of labor is
more continuously present to their minds than the prospect of a
moment of death that their vanity, their fanaticism, or their despair
may render less fearful than it appears to others.

Let us look at human nature. The death penalty, whatever its
theoretical justifications, is not a spectacle that achieves what its
promoters claim. In all nations where death is used as punishment,
every example of it requires the supposition of a murder committed.
In perpetual slavery, every criminal affords a continuing and lasting
example. The death penalty is used once. The imprisoned criminal
serves as an example every day of every year.

I shall be told that perpetual slavery is as painful as death, and
therefore equally cruel. I answer that, taking all the miserable
moments of slavery together, they may be more painful in aggregate
— but that the pain of death is concentrated in a single moment, while
the pain of slavery is spread across a lifetime in which habit exercises
its softening influence, in which hope whispers its consolations, in
which the human capacity for accommodation reduces what seemed
unbearable to bearable. The criminal who faces death must face all of
it at once. The criminal who faces imprisonment can face each day as
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it comes.
There is another objection to death as a penalty that has nothing to

do with its comparative severity. It is irreversible. Every other penalty
admits of degrees; every other penalty can be modified if evidence
emerges that the condemned person was innocent; every other penalty
leaves open the possibility of correction. Death does not. The
execution of an innocent person is a harm that cannot be undone by
any subsequent action of the state. A legal system that condemns
people to death is therefore a legal system that must be perfect in its
operations, or it will kill innocent people with the sanction of law. No
legal system is perfect. Therefore every legal system that includes the
death penalty will, over time, kill innocent people.

If passion or necessity has sometimes taught men to shed the blood
of their fellow creatures, laws ought not to add another example to
what is already too common a practice. The law, which is supposed to
moderate the ferocity of mankind, should not increase it by the
example of barbarity the more horrible because it is performed with
deliberation and ceremony. And what are we to say of those
governments that contrast their humanity in their ordinary practice
with the occasional fury of their penal laws? The spectacle of an
execution, surrounded by formal pageantry, is not the expression of
justice. It is the expression of power — power that does not know
what else to do with those it cannot reach.

The punishment of death has never been effective in preventing
determined men from injuring society. Not the death of Socrates
prevented the spread of his philosophy; not the burning of martyrs
prevented the spread of their faith. The execution of criminals will not
prevent determined criminals from committing crimes. What prevents
crime is not the severity of punishment but its certainty. A moderate
punishment, consistently applied, produces more prevention than an
extreme punishment that is applied rarely and arbitrarily.

The history of punishment is the history of excess and reaction.
Nations begin by punishing too little, then overreact by punishing too
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much, then recognize that excess has defeated its own purpose, and
slowly retreat toward proportionality. The punishment of death is one
of the excesses from which every civilization that seriously examines
its practices eventually retreats. The question is only when.

12
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C H A P T E R    I V

DR. WILLIAM PALEY: IN DEFENSE OF THE
PRESENT SYSTEM

From Principles of Moral and Political Philosophy, 1785
The proper end of human punishment is not the satisfaction of

justice but the prevention of crimes. This is the principle on which the
defense of the existing system of capital punishment rests, and it
requires careful examination because it leads, when followed
honestly, to conclusions that may surprise those who invoke it.

If the sole object of punishment is the prevention of crime, then the
proper question about any given punishment is not whether it is
deserved but whether it is effective. The severity of punishment
should be proportioned not to the gravity of the offense but to the
difficulty of detection. Offenses easily detected need not carry severe
penalties, since the certainty of punishment provides sufficient
deterrence; offenses rarely detected must carry severe penalties if any
deterrent effect is to be achieved. By this logic, a penalty of death is
justified for a minor offense if it is rarely detected, while a penalty of
death is not justified for a serious offense if it is almost always
detected.

This framework — whatever its abstract merits — provides a
defense of the existing English system on the following grounds:
many of the crimes that are made capital in England are crimes that
are difficult to detect, and the extreme penalty is therefore justified as
the only means of deterring those who would otherwise calculate that
the probability of punishment is low enough that even a severe
penalty provides insufficient deterrence.
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I state this argument as strongly as it can be stated because I
believe the reader deserves to encounter it in its best form. But I also
believe that when followed to its conclusions, it does not lead where
its proponents wish.

If prevention is the sole object of punishment, and if the means of
prevention should be calibrated to the difficulty of detection, then the
system should also ensure that detected offenders are actually
punished — that the certainty of punishment is maintained alongside
its threatened severity. But this is precisely what the existing system
fails to achieve. The very breadth and severity of English capital law
— the inclusion in the capital list of offenses that reasonable people
find disproportionate — makes jurors reluctant to convict, witnesses
reluctant to testify, prosecutors reluctant to charge, and victims
reluctant to prosecute. The result is that many offenses which should,
in terms of deterrence, be certainly punished are in fact unpunished,
because the legal machinery cannot function when its penalties are so
extreme that its own participants resist them.

A system that threatens death for more than 200 offenses but
actually executes people for very few of them is not a system of
certain, deterring punishment. It is a system of arbitrary and uncertain
punishment that provides the worst of both worlds: the moral costs of
death without the practical benefits of deterrence. Those who invoke
prevention as the justification for severity should be the first to
recognize that the existing system fails on prevention's own terms.

What would an honest system of preventive punishment look like?
It would threaten penalties calibrated to the difficulty of detection. It
would ensure that threatened penalties were actually imposed, without
the corruption of juries who must choose between a guilty verdict they
believe just and a penalty they find barbarous. It would maintain the
proportionality between crimes of different gravity that gives the
entire system its moral credibility. And it would reserve its severest
penalties for its most serious offenses — not spread them across an
undifferentiated list of property crimes, thefts, and social
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disturbances.
Such a system would look very different from the one we actually

have. It would carry severe penalties for a small number of grave
offenses, applied with certainty. It would carry moderate penalties for
a wider range of offenses, applied consistently. And it would abandon
the current practice of threatening death for offenses whose
perpetrators face, in practice, little chance of actually being executed
— a practice that achieves neither the deterrence it promises nor the
justice it claims.

I am aware that this argument leads toward reform rather than
toward the retention of the existing system. I state it here because
honesty requires it. Those who defend severity on the grounds of
prevention cannot consistently defend the existing pattern of English
capital punishment. They must either defend severity and demand
consistency in its application — which would require either
abolishing half the capital statutes or actually enforcing all of them,
neither of which the system currently does — or they must
acknowledge that the case for severity must be substantially more
limited than its proponents usually claim.
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C H A P T E R    V

BARON MONTESQUIEU: ON PROPORTIONALITY
AND THE SPIRIT OF LAW

From The Spirit of Laws, 1748
When several passages of Scripture seem to command the

punishment of death for various offenses, and when governments
invoke these passages as authority for their penal codes, a
fundamental confusion has taken place between the prerogative of
God and the authority of man.

Experience shows that a country in which there is only one capital
punishment has generally fewer crimes than a country in which there
are many. In proportion as punishments become more cruel, the minds
of men, as a fluid rises to the level of the body that surrounds it, grow
hardened and insensible; and after many years of great severity, men
are punished with death for offenses that were previously punished
with the rod alone, while the rod is used for offenses that had
previously gone entirely unpunished.

A wise legislator would not have attempted to reclaim people
through the terror of punishment and reward alone; he would have
applied moral and philosophical education, adapted to human nature,
aiming at the prevention of crime through improved conditions rather
than attempting the impossible task of deterring it through fear after it
has occurred. Where the deterrent theory of punishment has been
most faithfully applied — where punishments have been most
systematically and severely graduated to offenses — the result has not
been the reduction of crime but its proliferation. Japan's system,
which attempted to cure social disorder through maximum severity,
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succeeded only in establishing that there is no limit to the cruelty that
can be authorized in the name of law, and no corresponding limit to
the crime that will follow.

The Roman Senate understood something important. When the
question arose whether to establish more severe punishments for a
particular class of crime, the senate — composed of experienced
rulers who had seen the actual effects of penal policy — judged that
immoderate punishments would indeed strike terror into people's
minds, but would also produce the secondary effect that there would
be nobody afterward willing to accuse or condemn. The principle they
articulated has been confirmed in every subsequent era: severity that
exceeds the moral consensus of the society that applies it is
self-defeating, because the human agents of the system — judges,
jurors, witnesses, prosecutors — will find means to avoid carrying it
out.

Of the proper proportion between punishment and crime, this is the
essential principle: there should be a certain proportion between
crimes and punishments, because it is essential to a good system that a
man should, if possible, have a stronger motive for avoiding a great
crime than a smaller one. In particular, offenses against persons
should be punished more severely than offenses against property
alone, since the injury to the person is more grave and the motive to
commit it must be overcome by a correspondingly greater fear. When
property offenses carry the same penalty as personal injury — when
stealing twelve pence and murdering carry the same penalty — the
law has destroyed the very gradation of severity that gives it whatever
deterrent force it possesses.

The accumulation of sanguinary laws is the worst distemper a
government can be afflicted with. Laws that threaten death for a
hundred offenses, but execute only a handful of those condemned
under them, create a system of pure arbitrariness — not justice but the
performance of justice, conducted without principle and producing
without fail both the most severe injustices and the most complete
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impunity. The fortunate escape; the unfortunate are made examples;
and no one can tell, in advance, which they will be.

A character of moderation should be the governing quality of penal
legislation. Positive laws — laws that do not flow from the general
obligations of morality but have their justification in the temporary
and particular circumstances of a given community — should have a
limited duration. When the grievance that produced them has passed,
the law should pass with it. But what we observe instead is the
accumulation of penal statutes passed in response to particular crises,
and never repealed when those crises end, so that the statute book
becomes a museum of panics, each represented by a clause
threatening death for something that is no longer a serious social
problem, if it ever was.

A state in which the law makes no distinction between picking a
pocket and killing a man has not achieved the maximum severity of
justice. It has achieved the maximum incoherence of law.
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C H A P T E R    V I

THOMAS CLARKSON: THE PHILADELPHIA
EXPERIMENT

From A Portraiture of Quakerism, 1806
In the state of Pennsylvania, beginning in 1786, an experiment was

conducted that deserves the attention of every person who has the
improvement of criminal law at heart. The inhabitants of that state,
believing that the existing system of criminal punishment was both
unjust and ineffective, resolved to try an alternative. They built a
penitentiary — a house of reform rather than a house of punishment
— and they confined within it persons who had previously been
sentenced to death or to public labor as examples to the community.

The principle of the penitentiary was simple: that the purpose of
criminal confinement should be reformation rather than mere
punishment, and that reformation was achievable if the conditions of
confinement were designed with that end in mind. Prisoners were not
to be exhibited as examples of suffering. They were to be employed in
useful work. They were to be paid modest wages that would
accumulate during their confinement, providing them with some
resource at their release. They were to be treated with decency and
without cruelty. They were to have access to religious instruction.
And the conditions of their confinement were to be calculated to
prepare them for re-entry into society as useful and law-abiding
citizens.

The results of this experiment were observed carefully by those
responsible for the penitentiary and by visitors from other states and
countries who came to see what was happening. What they saw was
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this.
The prison was nothing like what most people imagined when they

thought of criminal confinement. There was no idleness. No profanity.
No alcohol. The prisoners were engaged in trades — as nail-makers,
sawyers, carpenters, joiners, weavers, and others — performing useful
labor throughout their days. The products of their labor were sold, the
proceeds credited against the costs of their confinement and partially
retained for their own benefit upon release. When observers visited
the workshop, they reported seeing something that looked more like a
manufactory than a prison: men absorbed in work, organized into
regular patterns of labor, producing goods of real value.

The effect on the prisoners themselves was observable. Men who
had come in as habitual criminals — men whose whole previous life
had been organized around theft, fraud, or violence — were found,
after months in this environment, to have changed in measurable
ways. They did not look forward to release as an occasion to resume
previous habits; they looked forward to it as an opportunity to practice
the trades they had learned. The chaplain reported cases of genuine
religious conversion — not the performance of repentance designed to
obtain early release, but the quieter transformation of a person who
had spent months in an environment that valued work, order, and
honest self-support.

This is not a romantic account. Not every prisoner was reformed.
Some were refractory and had to be dealt with by solitary confinement
and deprivation of the earning opportunities that other prisoners
enjoyed. But the proportion who emerged genuinely improved was,
by every report, substantially higher than any comparable system of
public punishment had ever achieved. The gibbet and the public lash
had never reformed anyone that anyone could document. The
penitentiary had reformed many, and the evidence was available to
anyone willing to examine it.

The implications are clear. If the purpose of criminal punishment is
the prevention of future crime — either through deterrence or through
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the reform of offenders — then a system that actually reforms
offenders is more effective than one that merely kills them. The
executed offender commits no further crimes, but neither does the
imprisoned offender who, after years of structured labor, emerges
with a trade, with modest savings, and with the habits of a working
person rather than those of a criminal. And the imprisoned offender
provides the additional benefit of demonstrating, to everyone who
observes the penitentiary, that crime leads to a long and unpleasant
confinement — a more sustained and realistic threat than the distant
and uncertain prospect of execution.

The question that every defender of capital punishment must
answer is this: given that imprisonment can reform serious offenders,
and given that the evidence of reformation is documented and
observable, what purpose is served by executing them instead? If the
answer is deterrence, the evidence does not support it — the certainty
of imprisonment deters as effectively as the uncertain threat of death,
and probably more so. If the answer is retribution — that the offender
deserves to die, regardless of consequences — then the defender of
capital punishment must admit that the argument has nothing to do
with prevention and everything to do with a theory of justice whose
foundations must then be examined on their own terms.

The Philadelphia experiment was not a perfect demonstration. But
it was a demonstration — the first large-scale, carefully observed test
of whether imprisonment designed for reform could work. The answer
it returned was yes. That answer has been confirmed by every
subsequent generation of evidence. A state that ignores it and
continues to execute its criminals is not acting on evidence. It is acting
on preference dressed in the language of necessity.
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C H A P T E R    V I I

PATRICK COLQUHOUN: A CATALOGUE OF
CAPITAL CRIMES

From A Treatise on the Police of the Metropolis, 1796
To understand the true character of English criminal law, it is

necessary to look at it not in its finest principles but in its actual
substance — to examine what, specifically, the law threatens with
death. The exercise is instructive, and the instruction it provides is not
flattering to those who administer the system.

The following offenses are, as the law currently stands, capital
felonies in England — that is to say, they carry the punishment of
death:

• Arson of any dwelling house, though no person be therein.
• Bankrupts not surrendering themselves, or concealing their effects.
• Being accessories to felonies declared capital.
• Breaking down the head of a fish pond, whereby fish may be lost.
• Burglary, or house-breaking in the night time.
• Challenging jurors above twenty, in capital felonies, or standing mute.
• Concealing the death of a bastard child.
• Cutting down trees in an avenue, garden, orchard, or plantation.
• Cutting down or destroying river banks or sea banks.
• Destroying ships or setting them on fire.
• Destroying silk or velvet in the loom, or the tools for manufacturing

them, or entering a house for that purpose.
• Deer-stealing, second offense, or even first offense under the Black

Act.
• Destroying turnpikes or bridges, gates, weighing engines, locks,

sluices, or engines for draining marshes.
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• Escape from prison in certain cases.
• Forgery of deeds, bonds, bills, notes, public securities, or any legal

instrument. Clerks of the Bank embezzling dividend warrants, paper
makers using unauthorized molds for notes.

• Government stores embezzled, burned, or destroyed in dock-yards, in
certain cases.

• Highway robbery.
• House-breaking in the daytime.
• Impersonating an out-pensioner of Chelsea Hospital.
• Killing or maiming cattle.
• Larceny above the value of twelve pence privately in a shop.
• Larceny above the value of forty shillings in a dwelling house.
• Larceny above the value of forty shillings on a navigable river.
• Maliciously cutting or maiming any person with intent to disfigure.
• Maliciously shooting at any person.
• Manslaughter.
• Murder.
• Personating the owner of bank stock or public securities.
• Rape.
• Returning from transportation.
• Riots by twelve or more persons, not dispersing within one hour after

proclamation.
• Robbery of the mail.
• Sacrilege.
• Sending threatening letters.
• Setting fire to any mine, pit, or delph of coal.
• Shooting at or attempting to wound any revenue officer.
• Smuggling in arms or in company with more than five persons.
• Sodomy.
• Stealing a shroud from a grave.
• Stealing any goods from bleaching grounds.
• Stealing goods from a vessel in distress.
• Stealing letters from the post office.
• Stealing linen or other goods from a bleaching ground.
• Stealing records from courts of justice.
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• Trading with the servants of the East India Company without license.
• Treason, and all its accessories.
• Unlawfully and maliciously demolishing or pulling down any church,

chapel, meeting house, or other building for religious worship.

I have not exhausted the list. The offenses enumerated above
represent what a person familiar with the statute books would
recognize as only a portion of the offenses that technically carry
capital punishment in England at the present time. The total number
exceeds two hundred.

Let the reader consider this list carefully. Let them consider what it
includes and what it excludes. The man who murders his neighbor is
here. The man who cuts down a tree in a garden is also here. The
woman who kills her infant after concealing an illegitimate pregnancy
is here — and so is the man who shoots at a revenue officer, the
weaver who destroys silk in a loom, the bankrupt who fails to
surrender to his creditors, the person found returning after
transportation.

What organizing principle connects these offenses? What theory of
justice places the deliberate taking of human life in the same category
as destroying a fish pond? The answer is that there is no organizing
principle. The capital statutes of England are not the expression of a
coherent theory of punishment. They are the accumulation of panics
— each statute passed in response to a particular crisis or the lobbying
of a particular interest, never reviewed for proportionality, never
repealed when the crisis passed, and never organized into anything
resembling a rational system.

The consequences of this incoherence are what one would expect
from any system built on incoherence. Juries refuse to convict when
the penalty is obviously disproportionate to the offense. In cases of
shoplifting, it is common for juries to find that the goods stolen were
worth less than the threshold amount for capital conviction — to find
that the item was worth elevenpence when the evidence shows it was
worth a shilling — because the alternative is sending a first offender
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to the gallows for stealing handkerchiefs. The jury's mercy, exercised
in this way, is in itself an indictment of the law. The law has become
so extreme that the only way to administer it with any humanity is to
lie about the facts.

The same pattern operates at every level of the criminal process.
Prosecutors decline to charge capital offenses when they expect that a
jury will not convict. Witnesses reconsider what they saw. Victims
choose not to report offenses they know will result in an execution
they cannot in conscience endorse. The law, in its excess, has created
a vast system of unofficial mitigation — a shadow system of mercy
exercised at every stage by every participant, none of whom will say
publicly what they are doing, because to say it would be to admit that
the law is unworkable.

And the result? The offenses that should be certainly punished —
property crimes that cause real harm, frauds that undermine
commercial confidence, violence that endangers persons — are in fact
prosecuted with great uncertainty, because the penalty attached to
them is too high for the legal system to sustain. The certainty of
punishment, which every serious student of deterrence agrees is more
important than its severity, is destroyed by the very severity that was
supposed to make the deterrent effect irresistible.

The reform of this system requires, at minimum, that the capital list
be reduced to those offenses whose gravity is beyond serious dispute
and for which the penalty of death can be applied consistently without
producing the moral revulsion that currently corrupts the
administration of justice. To argue for this reduction is not to argue
for lenience toward the crimes that remain capital. It is to argue for the
kind of certainty that deterrence theory itself requires.
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C H A P T E R    V I I I

THE ADMINISTRATION OF JUSTICE: TWO
VOICES

From Executive Justice (1809), and from Patrick Colquhoun

O N    T H E    B E H A V I O R    O F    J U R I E S

The oath administered to jurors at the beginning of every trial contains
language that many who have observed the English criminal courts
find, on reflection, deeply ironic. The juror is adjured, in the most
solemn terms, to consider only the evidence before them and to give a
true verdict according to that evidence. The solemnity of the charge,
its invocation of divine witness, its explicit restriction of the juror's
attention to the evidence — all of this appears very plain and very
intelligible.

What actually happens is something different. Jurors frequently
take upon themselves to give verdicts diametrically opposite to the
evidence that has been delivered. A prisoner is set to the bar and put
upon his trial. The witnesses testify uniformly, and without doubt, to
the facts against him. But the prisoner happens to be young; it appears
to be his first offense; he was drawn in by others; he was drunk at the
time; or some other circumstance of that kind strikes the minds of the
jurors. They forget their oath — or, more precisely, they find that they
cannot both keep their oath and produce an outcome they can live
with. And so they perjure themselves in mercy, returning a verdict of
not guilty against all the evidence, or finding the value of stolen goods
to be less than the threshold amount when the evidence shows the
contrary.
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This is not a peripheral phenomenon. It is widespread and
well-known to everyone who has any experience of the English
courts. The judge who, on such occasions, takes little further notice of
the matter than to congratulate the prisoner on his narrow escape and
to tell him he has had a very merciful jury — this judge is not ignorant
of what has happened. He is simply acknowledging the reality that the
law, as written, cannot be enforced by human beings with normal
moral sensibilities. The jury has performed the only role available to
it: it has been the last institution standing between an excessive law
and a disproportionate outcome.

I have often observed this, with much uneasiness. That man who
can hear twelve people simultaneously perjure themselves, without
being affected by it, must be void of all proper feeling. And yet the
systematic production of this perjury is what the current criminal law
requires. A law that can only be administered by those who are
willing to ignore the evidence, or to mischaracterize it, is not a
workable law. It is a ceremony — a performance of justice that
everyone present understands to be something less than justice.

The consequences for the deterrent purpose of the law are what one
would expect. If the penalty for an offense is routinely avoided
through jury nullification, the offense is not in fact punished with the
certainty that deterrence requires. The offender who calculates that
juries will not convict — and the experienced criminal knows this
very well — is not deterred by a nominal penalty that is never actually
imposed. The law, by being too severe to enforce consistently, has
achieved nothing beyond the corruption of those who participate in its
administration.

O N    T H E    S T A T E    O F    T H E    C R I M I N A L    L A W

Imperfect must be, either the plan or the execution, or both, of our
criminal code, if crimes are found to increase. If the moral principle
ceases to be a check upon a vast proportion of the lower ranks of the
people, and if petty thefts are known to prevail among almost all ranks
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of the community — since opportunities for pilfering arise in every
situation of employment — it becomes an important inquiry, from
what source these numerous inconveniences spring, and where a
remedy is to be found.

We boast of the security that our laws afford us, but if we cannot
lie down to rest in our habitations without the dread of a burglary
being committed, our property invaded, and our lives exposed to
imminent danger before the approach of morning — if travel on the
highway after dark carries the risk of assault and robbery — then the
security our laws are supposed to provide is more theoretical than
real.

The fault lies partly in the plan and partly in the execution. A
system that makes everything capital makes nothing effectively
capital. The same statute that threatens death for murder threatens it
for cutting down ornamental trees, for damaging a fish pond, for
returning from transportation. The message this sends to the potential
criminal is not that the law values human life above all other
considerations. The message it sends is that the law does not
distinguish, that any offense is as likely as any other to result in
execution, and therefore that the potential criminal's calculation about
risk is not altered by the particular nature of what he intends to do.

What is needed is not more severity but more proportionality — a
code in which the penalty attached to each offense reflects the gravity
of that offense, and in which the expectation of enforcement is high
enough that the penalty actually operates as a deterrent. A moderate
penalty certainly and consistently enforced does more to prevent
crime than an extreme penalty that is applied arbitrarily and escaped
through the connivance of those who cannot in conscience apply it.

The reform of the criminal law is not a concession to criminals. It
is a requirement of rational governance. The code as it stands has
failed, by its own standards, to prevent crime. The question is not
whether to maintain it but what to replace it with.
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C H A P T E R    I X

DR. OLIVER GOLDSMITH: HOW SEVERITY
BREEDS CRIME

From The Traveller (1764), The Vicar of Wakefield (1766), and The
Citizen of the World (1762)

Laws grind the poor, and rich men rule the law. This observation,
offered in the voice of a fictional character but felt through the flesh
of observation, is not a polemical exaggeration. It is a description of
how penal legislation actually operates when it is made by one class
and applied predominantly to another.

The penal laws of England are in the hands of the rich and laid
upon the poor. Government, while it grows older, seems to acquire the
moroseness of age: and, as if our property were become dearer in
proportion as it increased, as if the more enormous our wealth, the
more extensive our fears — all our possessions are paled up with new
edicts every day, and hung round with gibbets to scare every intruder.

I cannot tell whether it is from the number of our penal laws, or the
licentiousness of our people, that this country should show more
convicts in a year than half the dominions of Europe united. Perhaps it
is owing to both. For they mutually produce each other. When, by
indiscriminate penal laws, a nation holds the same punishment affixed
to dissimilar degrees of guilt — when the people are led to perceive
no distinction in the penalty, they begin to lose all sense of distinction
in the crime. The multitude of laws produces new vices, and new
vices call for fresh restraints.

A citizen who has committed a petty theft, and who has been tried
under a system that treats petty theft as potentially capital, has learned
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something from this experience. He has learned that society regards
him as a serious criminal regardless of what he actually did. He has
also learned that the legal process is arbitrary — that whether he is
executed or transported or imprisoned or acquitted depends not on
what he did but on the mood of the jury, the aggressiveness of the
prosecutor, the skill of his defender, and a dozen other variables that
have nothing to do with justice. Having learned these things, he is not
particularly likely to emerge from the experience more law-abiding
than he entered it. He is more likely to emerge more thoroughly
criminal — more connected to other criminals, more habituated to the
criminal world, and more convinced that the distinction between
lawful and unlawful conduct is a matter of power rather than
principle.

It were greatly to be wished that our penal laws could be more
proportioned to the offense. Whatever the politicians of England may
think, I know there is not a people on earth more hospitable, humane,
and generous than the common people of England — but a spirit of
savage barbarity deforms all our institutions. The laboring man,
whose only crime was want, and whose punishment is death — this
man is the product of the system as much as he is its victim.

Our Saxon ancestors, fierce as they were in war, had but few
executions in times of peace; and in all commencing governments that
have the print of nature still strong upon them, scarce any crime is
held capital. It is among the citizens of a refined community that penal
laws, which are in the hands of the rich, are laid upon the poor.
Government, while it grows older, seems to acquire the moroseness of
age. And as if our property were become dearer in proportion as it
increased, all our possessions are paled up with new edicts every day,
and hung round with gibbets to scare every intruder.

It were to be wished, then, that power, instead of contriving new
laws to punish vice, instead of drawing hard the cords of society till a
convulsion is produced to burst them, instead of cutting away
wretches as useless before we have tried their utility — it were to be

30

D R .    O L I V E R    G O L D S M I T H :    H O W    S E V E R I T Y    B R E E D S    C R I M E



wished that power would be merciful; that it would try what may be
done by reclaiming those who are past hope of other recovery, and
would correct and reform rather than destroy.

The problem with a system of multiplied capital punishments is
that it cannot distinguish between the person who deserves mercy and
the person who deserves death, and so it applies the same treatment to
both. A law that cannot make this distinction is not a law of justice but
a law of power — the power of the comfortable to dispose of the
inconvenient. The fact that the disposing is done with legal ceremony
and official sanction does not make it justice. It makes it ceremonial
injustice, which is worse.

If society is serious about reducing crime — about actually
preventing the harms that criminal law claims to prevent — it will
look at the conditions that produce criminals as carefully as it looks at
the criminals themselves. A man who has been raised in desperate
poverty, given no education, offered no legitimate means of economic
advancement, and presented with a community in which crime is the
only available avenue to even minimal prosperity is not a man who
will be deterred by the threat of execution. He will be deterred, if
anything deters him, by the existence of a realistic alternative — work
that pays, a community that offers something worth belonging to, a
system of law that treats him as a citizen rather than an enemy.

The gallows has never yet produced this alternative. It has only
confirmed the lesson that those who make the law and those who
suffer under it inhabit different worlds, governed by different rules.
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C H A P T E R    X

WILLIAM EDEN AND JEREMY BENTHAM:
DISPROPORTIONATE LAWS

From William Eden, Principles of Penal Law, 1771; and Jeremy
Bentham, on the Proportion Between Crimes and Punishments

W I L L I A M    E D E N    —    O N    T H E    E N G L I S H    C A P I T A L
   C O D E

The principle from which any rational system of penal law must begin
is this: positive laws are those which do not flow from the general
obligations of morality and the general condition of human nature, but
have their reason and utility in reference to the temporary advantage
of that particular community for which they are enacted. Every law
therefore which comes under this description ought to have a limited
duration, and should not be suffered to remain a burden upon the
people when the grievance for which it was framed has ceased and
been forgotten.

This principle, applied to the English capital code, produces a
result that should disturb anyone who examines it carefully. A very
large proportion of the statutes that currently make offenses capital
were passed in response to particular crises — periods of social
disorder, the lobbying of particular industries, the panics of particular
governments — and have never been repealed. They remain on the
books not because they continue to serve any rational purpose but
because no one has taken the trouble to remove them. The statute
book is, in this respect, not a rational system but an archaeological
deposit — a layering of fears accumulated over centuries, each one
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preserved in amber while the circumstances that produced it
dissolved.

The accumulation of sanguinary laws is the worst distemper a
government can be afflicted with. The worst distemper — not merely
an inconvenience, not merely a failure of elegance, but a genuine
corruption of the legal system's capacity to function. When every
statute threatens the same ultimate penalty, the penalty loses its
meaning. When the person who cuts down a tree in a garden faces the
same nominal punishment as the person who murders a neighbor, the
law has announced that it cannot distinguish between these acts —
that it regards them as equivalently serious. But no one believes this.
Judges do not believe it. Juries do not believe it. Witnesses do not
believe it. The only people who might be thought to believe it are the
legislators who passed the statutes, and one may reasonably doubt
whether even they believed it.

The consequence is that the capital laws of England are honoured
not in the observance but in the breach. Convictions for capital
offenses represent a small fraction of the offenses committed. The
machinery of mercy — royal pardons, transportation as an alternative
to execution, benefit of clergy for first offenders — has grown
elaborate precisely because the law as written is too extreme to be
applied as written. The mercy is a concealed admission that the law is
wrong.

A rational penal code would begin by asking, for each offense:
what is the minimum penalty sufficient to deter this offense, given
realistic assumptions about the probability of detection and
punishment? It would threaten that minimum penalty and enforce it
consistently. It would reserve its most severe penalties for its most
serious offenses, creating the gradation of severity that gives the
entire system its moral and practical credibility. And it would review
its statutes periodically, repealing those that have outlived their
purpose and reforming those that have proved ineffective.
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Such a code would look nothing like the current law of England.
But it would actually serve the purposes that law claims to serve.

J E R E M Y    B E N T H A M    —    O N    T H E    P R O P O R T I O N    B
E T W E E N    C R I M E S    A N D    P U N I S H M E N T S

The chief rules that govern the proper proportion between crimes and
punishments may be briefly stated.

First rule: Let the evil of the punishment exceed the advantage of
the offense. To prevent the offense, it is necessary that the repulsive
motive — the fear of punishment — should be stronger than the
attractive motive — the desire to commit the offense. More fear ought
to be excited by the punishment than desire by the crime.

Second rule: The severity must be increased as the certainty is
diminished. No person engages in crime from hope of impunity alone;
if the punishment consisted merely in depriving the offender of what
he has gained, and this deprivation were invariably inflicted, such
crimes would no longer exist. In proportion as the certainty of
punishment can be increased, the severity may be diminished without
loss of deterrent effect.

Third rule: When two offenses are in competition, the punishment
for the greater ought to be sufficient to induce a preference for the
lesser. The danger of the current system — in which many offenses of
very different gravity carry the same penalty — is that it eliminates
precisely this preference. A criminal who has committed an offense
for which he faces death has no reason to refrain from additional
offenses. He can make his situation no worse by adding to his crimes,
and may improve it by silencing witnesses or evading capture. The
law, by failing to distinguish, has removed the incentive to restraint.

Fourth rule: The punishment should be adjusted to each particular
offense. Not only should the overall level of punishment be
proportioned to the gravity of the offense, but within each category of
offense there should be gradations that reflect the wide variety of
circumstances — aggravation, mitigation, premeditation, passion, first
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offense, habitual criminality — that affect the actual degree of
culpability. A system that prescribes a single mandatory penalty for
an entire category of offense cannot achieve this, because the range of
cases within any category is too wide.

Fifth rule: The punishment should never be more than what is
necessary to bring it into conformity with these rules. Every unit of
punishment that exceeds what is necessary to achieve the deterrent
effect is a unit of useless suffering — it costs something to the person
who endures it without producing any corresponding benefit to the
community that authorizes it. Excessive punishment is not merely
unjust in theory; it is irrational in practice, because it consumes
resources and produces harms without producing the benefits that
alone could justify those harms.

These rules, applied to the capital laws of England, lead to the
same conclusion that every other analysis leads to: the laws are in
urgent need of reform. They fail by every criterion that their own
defenders claim to value. They are disproportionate in their penalties,
arbitrary in their application, and demonstrably ineffective in
achieving the deterrent purpose that is their primary justification.
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C H A P T E R    X I

JOHN HOWARD: THE EVIDENCE FROM ABROAD

From The State of the Prisons in England and Wales, 1777, and An
Account of the Principal Lazarettos in Europe, 1789

In the course of my surveys of prisons and penal institutions across
Europe, I was able to observe the operation of criminal justice in
many countries and to compare, on the basis of direct observation, the
results produced by different approaches to punishment. The
following account draws on those observations.

B R U N S W I C K

The tower, or prison for capital offenses, is over one of the gates. It
consists of three rooms, but none of them had been occupied for a
considerable time. There had been no execution in Brunswick for
fourteen years. The authorities I consulted reported no increase in
serious crime as a result of this effective suspension of capital
punishment. The population had not drawn the conclusion that murder
was unpunished; it had drawn the conclusion that the state had found
better means of dealing with serious offenders. Property was as
secure. Persons were as safe. The machinery of execution had been
rendered unnecessary without any adverse consequence.

D E N M A R K

At the entrance of many towns in Denmark, a whipping post stands
conspicuously — on the top of which the figure of a man is placed,
with a sword by his side, and a whip in his right hand. Gibbets and
wheels are also placed on eminences, on which the bodies of
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malefactors are sometimes left after execution, to deter others from
their crimes.

I observed this practice and I observed its effects. The place of
execution is out of the city, and decollation — beheading — is
reckoned more honorable than hanging by the sword than by the axe.
This distinction, which seems absurd to an English observer, is
entirely serious to those who live within the system: the mode of
execution is understood to carry moral meaning, and a condemned
person's family may have strong views about which form is inflicted.
The classification and gradation of punishments that seem arbitrary
from outside are deeply meaningful to those subjected to them.

What I observed in Denmark, as in many other countries, was that
the administration of capital punishment was attended by elaborate
ritual and ceremony — not because the ceremony served any obvious
purpose, but because the accumulated custom of generations had
wrapped the act in forms that gave it the appearance of moral
significance. The ceremony was the law's claim to be doing justice
rather than merely killing. But the ceremony did not reduce the
arbitrariness of the outcome, and it did not demonstrably reduce the
crime that the execution was supposed to prevent.

A M S T E R D A M    A N D    T H E    N E T H E R L A N D S

In Amsterdam and the neighboring towns, the public walk was
adorned not with trees or fountains but with representations of
punishments painted on boards and hung up in different places —
men being whipped, branded, broken on the wheel, hanged. The
intention was clearly deterrent: to make the consequences of crime
constantly visible to the population. The result was that people who
lived among these representations were accustomed to them, and the
accustomization reduced rather than enhanced their deterrent effect.

Those responsible for public order in Amsterdam acknowledged,
when I discussed the matter with them, that the representations had
become invisible through familiarity — that a person who had walked
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past the image of a hanging man every day for twenty years did not
find it more frightening than the furniture of the street. The deterrent
effect, if it ever existed, had been entirely consumed by familiarity.

This observation applies with equal force to actual executions. A
society that conducts frequent public executions does not become a
society that increasingly fears execution as a deterrent. It becomes a
society that is accustomed to executions — that treats them as
spectacle rather than warning, that crowds around the scaffold not in
horror but in curiosity, and that sends children to watch what the state
does to those it has condemned. The execution that was supposed to
teach reverence for human life teaches instead that the taking of life
by authorized persons in public is an ordinary feature of the social
world.

T H E    T A B L E S

In the surveys from which these observations are drawn I recorded,
prison by prison, the numbers of felons delivered out of the principal
gaols of England for transportation in the years 1773 to 1775, together
with the conditions in which they were held. The tables themselves
are printed in the original survey and are too long to reproduce here.
What they establish is simple enough to state without them: several
hundred serious offenders were disposed of in those three years by
means other than the gallows, and the country suffered no calamity in
consequence.

The evidence from Pennsylvania, from the Netherlands, from
Brunswick, and from Denmark points in the same direction: capital
punishment is not necessary for public safety. Alternative means of
dealing with serious offenders exist and have been tried. Where they
have been tried with any seriousness — with appropriate resources,
with genuine commitment to the reformative purpose, with the
institutional design that makes reform possible — they have achieved
their purpose. The execution of convicted criminals is not a necessity
but a choice, and it is a choice that the evidence does not support.
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C H A P T E R    X I I

WILLIAM TURNER: AGAINST THE BIBLICAL
DEFENSE

From a Memoir read before the Literary and Philosophical Society of
Manchester

It is a common form of argument, among those who defend capital
punishment against the force of the objections that reason and
experience bring against it, to appeal to the authority of Scripture. The
argument runs as follows: God commanded, through the text of the
Old Testament, that murder should be punished by death. The state, in
executing murderers, acts on this divine command. To abolish capital
punishment is therefore not merely to change a policy but to defy
God.

This argument has the advantage of appearing to settle the question
by appeal to an authority beyond debate. It has the disadvantage of not
being true in the form in which it is stated.

Those who quote the passage from Genesis — "Whoso sheddeth
man's blood, by man shall his blood be shed" — as establishing a
divine command for capital punishment are quoting the text as if it
were a law, a command addressed to magistrates, requiring them to
execute murderers. But the text itself does not take this form. It is a
prediction, or a description of a general truth about human nature,
rather than a command to any particular person or institution. The
form of the expression is simply that such will be the depravity and
folly of man, that murder, in every age, shall beget murder.

Laws therefore, which inflict death for murder, are, in my opinion,
as unchristian as those which justify or tolerate revenge — for the
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obligations of Christianity upon individuals, to promote repentance, to
forgive injuries, and to discharge the duties of universal benevolence,
are equally binding upon states. The argument from Genesis does not
establish a divine command for state execution; it describes the
natural human tendency to respond to violence with violence, a
tendency that the Gospel is explicitly directed toward overcoming
rather than institutionalizing.

The power over human life is the sole prerogative of Him who
gave it. Human laws, therefore, rise in rebellion against this
prerogative when they transfer it to human hands. This is the
theological argument against capital punishment: not that murder
should go unpunished, but that the punishment of death is reserved to
God and cannot be delegated to the magistrate without usurping a
prerogative that belongs to the divine alone.

There is a practical argument alongside the theological one. If
society can be secured from violence by confining the murderer, so as
to prevent a repetition of his crime, the end of extirpation will be
answered. In confinement, he may be reformed — and if this should
prove impracticable, he may be restrained for a term of years that will,
in all probability, be coeval with his natural life. The divine
prerogative over life is not compromised by imprisonment. The
human prerogative to protect society is fully served. And the
irreversibility that makes execution so morally problematic — the fact
that no subsequent discovery of error can undo it — is avoided.

Furthermore, the appeal to Scripture as commanding capital
punishment requires a willingness to apply the same texts
consistently. The text of Genesis that commands blood for blood is
part of a legal framework that also commands, with equal
explicitness, the death penalty for working on the Sabbath, for cursing
a parent, for a range of offenses that no modern defender of capital
punishment would propose to make capital. If the authority of the
Mosaic law is invoked for the capital punishment of murder, it must
be invoked equally for these. If it is not invoked for these — if the
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defender of capital punishment applies the Mosaic law selectively,
retaining the provisions that support the existing practice and ignoring
those that would require radical change — then the argument from
Scripture is not an argument from authority but a confirmation of a
preference that was reached on other grounds.

The honest position is that the question of capital punishment must
be settled by reason, by evidence, and by the moral principles that
careful reflection yields, and not by the selective invocation of ancient
texts. When reason and evidence have been examined, they point
consistently toward the conclusion that execution is neither necessary
nor proportionate in the vast majority of cases for which it is now
prescribed. The theological arguments, properly understood, point the
same way.
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E D I T O R I A L
A P P A R A T U S



D E F I N I T I O N S    A N D    T E R M S

Basil Montagu (1770–1851): The compiler of this anthology —
barrister, legal reformer, and man of letters. The illegitimate son of
the fourth Earl of Sandwich, Montagu made his career entirely on
merit, becoming a distinguished Chancery barrister and one of the
leading advocates for capital punishment reform in early
nineteenth-century England. His personal circle included
Wordsworth, Coleridge, Lamb, and Hazlitt. He produced a series
of volumes on capital punishment reform throughout the 1810s and
1820s, of which this compilation is the most widely read. He also
worked extensively on bankruptcy law reform and the reform of
the Court of Chancery.

Capital felony: In English law, an offense carrying the punishment of
death. At the time of this compilation, more than 200 offenses were
technically capital felonies in England, including murder, treason,
burglary, forgery, robbery, rape, sodomy, arson, stealing from a
dwelling house above the value of forty shillings, shoplifting above
twelve pence, cutting down trees in a garden, destroying a fish
pond, and many others. The breadth of this list was itself one of the
principal arguments for reform: its disproportionality was so
evident that juries routinely refused to convict, and the law was
systematically unenforced.

Jury nullification: The practice by which a jury returns a verdict of
not guilty despite evidence sufficient to support a conviction, when
the jurors believe the penalty would be unjust. In the English courts
of Montagu's era, this was common in capital cases involving
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offenses that jurors considered too minor to warrant death. Juries
frequently found that stolen goods were worth less than the
threshold for capital conviction when the evidence showed
otherwise, or simply acquitted defendants whose guilt was clear.
Several authors in this compilation treat jury nullification as
evidence that capital punishment's breadth had exceeded what the
moral sensibility of ordinary people could accept.

The Bloody Code: An informal name for the English penal statutes of
the eighteenth and early nineteenth centuries, referring to the more
than 200 capital offenses created by Parliament over several
centuries. The name was applied critically, by reformers who
regarded the code as barbarous in its breadth and incoherent in its
principles. The reform movement that Montagu supported —
associated with Samuel Romilly, James Mackintosh, and
eventually Robert Peel — succeeded in dramatically reducing the
number of capital offenses between 1820 and 1850.

The Black Act (9 George I, c. 22, 1723): An act passed after armed
poaching raids in Windsor and Hampshire, which at a stroke
created some fifty new capital offenses, among them going armed
in disguise, poaching deer, and damaging trees or fish ponds. It is
the single clearest case of what Colquhoun describes in Chapter
VII: a panic answered with the gallows, never revisited once the
panic passed. Much of the catalogue in that chapter descends from
this one statute, and it remained in force until the 1820s.

Beccaria (Cesare Bonesano de Beccaria, 1738–1794): Italian
philosopher and jurist whose On Crimes and Punishments (1764) is
the founding text of modern penal reform. Beccaria argued that the
right to punish derives from the social contract, that individuals
cannot have surrendered their right to life in that contract, and that
capital punishment therefore exceeds the state's legitimate
authority. He also argued that perpetual imprisonment was a more
effective deterrent than death, and that the certainty rather than the
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severity of punishment was the relevant variable for deterrence. His
book went through thirty Italian editions and was translated into
most European languages within a decade of publication.

Paley (William Paley, 1743–1805): Anglican clergyman and
utilitarian philosopher whose Principles of Moral and Political
Philosophy (1785) provided the most serious contemporary
philosophical defense of the English penal system. Paley argued
that prevention rather than justice was the proper aim of
punishment, and that the specific penalties appropriate for any
offense depended on the difficulty of detecting it. His framework,
which appears in this compilation as the most rigorous version of
the case for severity, is also one that leads — as the section on
Paley here illustrates — toward reform rather than retention of
capital punishment when followed honestly.

Montesquieu (Charles-Louis de Secondat, Baron de Montesquieu,
1689–1755): French political philosopher whose Spirit of Laws
(1748) applied comparative analysis to legal institutions, arguing
that the character of a society's laws reflected and reinforced its
political character. He associated severity of punishment with
despotism and argued that free societies required a moderation in
penalties that despotic ones lacked. His observation — that the
Roman Senate had recognized that immoderate punishments
produce juries who will not convict and accusers who will not
accuse — was one of the most quoted passages in the
eighteenth-century reform literature.

Clarkson (Thomas Clarkson, 1760–1846): Anti-slavery activist who
played a central role in the British campaign to abolish the slave
trade, eventually successful in 1807. His inclusion in this
compilation reflects the connections that reformers of the era made
between the abolition of slavery and the reform of criminal
punishment: both involved the state treating human beings as
disposable, and both were challenged by the same arguments from
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natural rights, human dignity, and the capacity for moral
development. His account of the Philadelphia penitentiary drew on
his travels in America and his contacts with Quaker reformers.

Colquhoun (Patrick Colquhoun, 1745–1820): Scottish merchant
and magistrate who became one of the most influential figures in
early modern policing and criminal justice reform in England. His
Treatise on the Police of the Metropolis (1796) combined a
devastating catalogue of the absurdities of the existing capital code
with practical proposals for more rational law enforcement. He is
credited with contributing to the establishment of the Thames River
Police, one of the first professional police forces in England.

Howard (John Howard, 1726–1790): Prison reformer whose
surveys of prisons in England and across Europe — published as
The State of the Prisons in England and Wales in 1777 and
supplemented by subsequent accounts — created the empirical
foundation for the prison reform movement. Howard died in
Ukraine while studying conditions in Russian military hospitals, a
death sometimes described as the ultimate example of dedication to
the cause. His name is preserved in the Howard League for Penal
Reform, which continues to advocate for penal reform in the
United Kingdom.

Bentham (Jeremy Bentham, 1748–1832): English philosopher, legal
reformer, and founder of utilitarianism. His analysis of the proper
proportion between crimes and punishments — included here from
his extensive writings on penal theory — applied the utilitarian
calculus to criminal justice with a rigor that exposed the
irrationality of much existing practice. Bentham's broader reform
agenda encompassed parliamentary reform, prison design (he
proposed the "Panopticon" as a rational model of prison
architecture), and the codification of English law. His preserved
body, dressed in his own clothes, is still on display at University
College London.
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Benefit of clergy: A historical exemption from secular criminal
punishment, originally available only to members of the clergy but
gradually extended by legal fiction to any person who could
demonstrate literacy by reading a verse of Scripture. This
exemption protected the beneficiary from the death penalty for a
first offense in certain cases. The absurdity of the system — which
linked the punishment of serious crime to the ability to read a
specific Biblical verse — was one of the features of English
criminal law most frequently cited by reformers as evidence that
the system needed radical rationalization.
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The same crime, under the same laws, could have produced
either result. This is not justice. It is lottery.
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F O R E W O R D

There is a question buried inside Romilly's argument that I have
been turning over for years, and it goes like this: what does it mean to
have a law that everyone knows will not be enforced?

England in 1810 had more capital offenses on its statute books than
any other country in the world. Stealing five shillings from a shop
was, technically, a hanging offense. So was stealing forty shillings
from a dwelling. So were a dozen other acts of petty theft and minor
property crime. These laws were on the books. They were real. They
had been passed by Parliament with the intention—always, Romilly
argues, with the intention—that they would be enforced.

They were not enforced. By 1810, the execution rate for property
crimes was something like one in twenty of those convicted, and for
certain specific offenses—shoplifting—it was essentially zero. The
judges, the juries, the prosecuting victims, and the king's pardoning
power had conspired to make England's official criminal law into a
kind of fiction: a set of threats so severe that no one would actually
carry them out.

Romilly's argument is that this state of affairs is not a humane
middle ground between severity and leniency. It is something much
worse: an arbitrary, unknowable, and ultimately unjust system in
which the same crime produces death for one person and freedom for
another, depending on which judge hears the case, which jurors are
selected, whether the victim chooses to prosecute, and whether the
king's advisors happen to be in a merciful mood. The law that
supposedly governs these decisions is not written anywhere. It exists
only in the unrecorded and unchallenged discretion of individual
officials, exercised in secret and unaccountable to anyone.
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I think about this argument in relation to the American death
penalty, and the parallels are uncomfortable. The American system
does not have anything like England's 1810 statute books — we do
not execute people for shoplifting. But we do have a system of capital
punishment whose application is, by every serious study, arbitrary.
Whether a person is sentenced to death in America depends less on
the nature of the crime than on the county where it was committed, the
race of the victim, the quality of the defense attorney, and a dozen
other factors that have nothing to do with the gravity of the offense.
Two people who commit equivalent crimes, in equivalent
circumstances, with equivalent culpability, will receive radically
different sentences based on which courthouse they stand in. This is
not justice. This is the English system Romilly described, translated
into American terms.

Romilly's specific argument — against the use of discretion as a
substitute for clear law — is the most powerful part of his treatise. He
takes aim at William Paley, the influential moral philosopher who had
defended the English system on the grounds that it was, in effect,
ingenious: you create a large net of capital offenses, and then you use
discretion to pull out only the ones that really deserve death. The net
catches everything; the hand selects carefully. The result, Paley
argued, is a system that combines maximum deterrent effect with
maximum humane flexibility.

Romilly destroys this argument with admirable precision. If the
selection is left to discretion, then the potential criminal cannot know
in advance whether his act will result in death or freedom. If he cannot
know this, the deterrent effect is undermined — you cannot be
deterred by a threat whose application you cannot predict. If the
deterrent effect is undermined, the large net of capital offenses is
serving no purpose. And if the net serves no purpose except to give
officials unchecked power over life and death, it is not ingenious — it
is tyrannical.
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But the philosophical point Romilly is making goes deeper than the
mechanics of deterrence. He is arguing that the rule of law is not
compatible with the rule of discretion. A system in which punishment
depends not on written law but on the unwritten preferences of
officials is not a legal system at all, in the philosophically meaningful
sense. It is a system of power dressed in the language of law. The
criminal stands before the court not to have his guilt or innocence
determined by reference to a known standard, but to have his fate
decided by processes he cannot examine, by criteria he cannot know,
through deliberations he cannot challenge.

This is a philosophical claim about what law is and what it is for.
Law, on Romilly's implicit account, must be public, must be known in
advance, and must be applied consistently. A rule that is applied
inconsistently, in secret, based on unannounced criteria, is not a rule
— it is a preference. And preferences, unlike rules, cannot be just,
because justice requires treating like cases alike, and you cannot treat
like cases alike without a public standard for what makes cases alike.

The American death penalty fails this test as completely as
England's 1810 system. We have the written laws, the trials, the
appeals, the due process protections. But beneath all that procedural
machinery, the actual decision of who lives and who dies is made by
processes that cannot be reduced to any consistent standard, that vary
enormously by geography and by the identities of the parties, and that
leave identical cases with radically different outcomes. This is Paley's
"net" in American form: we have capital statutes for serious crimes,
and we apply them to a small, arbitrary subset of those who commit
those crimes, by a selection process no one can articulate or defend.

Romilly wrote at a moment when England was beginning to
reconsider its criminal law, and when the accumulated weight of
absurdity had made the existing system untenable. He was part of a
reform movement that eventually transformed English criminal law
— not immediately, not completely, but significantly and
permanently. The number of capital offenses in England fell from
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over two hundred to a handful over the following decades, and
eventually to none.

That transformation happened because people like Romilly were
willing to stand up in Parliament and say: this system is not what it
pretends to be. It is not humane flexibility. It is not enlightened
discretion. It is arbitrary power, and arbitrary power is incompatible
with justice, regardless of how carefully it is wrapped in the language
of law.

That is the argument this book makes. It is as relevant today as it
was in 1810.

J E F F    H O O D

North Little Rock, 2026
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A    N O T E    O N    T H I S    E D I T I O N

T H E    A U T H O R

Sir Samuel Romilly (1757–1818) was one of the most distinguished
lawyers and legal reformers of the early nineteenth century. The son
of a jeweler of Huguenot descent, he was called to the bar in 1783 and
rose quickly to prominence in Chancery. He was appointed Solicitor
General in 1806 and served in that office until 1807, when the change
of government ended his tenure. Throughout his career he combined a
distinguished legal practice with an active legislative effort to reform
England's criminal law. He succeeded in repealing several capital
statutes, including the laws against soldiers and sailors returning from
transportation and the law against pickpocketing. His efforts were
often frustrated by the House of Lords, but the principles he
established shaped the more sweeping reform that followed his death.
He died in 1818, three days after his wife Anne, in a period of severe
grief from which his friends feared he would not recover. He was
sixty years old.

Romilly was personally acquainted with many of the leading
figures of the Enlightenment, including Jeremy Bentham, whose
influence on penal reform is evident throughout the Observations, and
the Genevan philosopher Dumont, who had edited Bentham's work
and with whom Romilly maintained a long correspondence. The
Observations belong to the tradition of Enlightenment legal criticism
that includes Beccaria's Essay on Crimes and Punishments (1764),
which Romilly had read.
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T H E    T E X T

The Observations on the Criminal Law of England was published in
1810, timed to appear before Parliament voted on the bills Romilly
had introduced to repeal three specific capital statutes: the acts
making it a hanging offense to steal five shillings privately from a
shop, to steal forty shillings from a dwelling-house, or to steal goods
of stated values from ships on navigable rivers. The Observations
contains the substance of the speech he delivered in the House of
Commons in moving these bills, considerably expanded, with
additional arguments and with an extended refutation of William
Paley's philosophical defense of the existing system.

Romilly succeeded in the House of Commons but failed in the
House of Lords. The bills were defeated, as similar bills would be
defeated for years to come. He continued to introduce reform
legislation until his death.

W I L L I A M    P A L E Y

William Paley (1743–1805) was an English moral philosopher and
theologian whose Principles of Moral and Political Philosophy
(1785) had achieved great popularity and whose defense of the
existing English criminal system Romilly undertakes to refute at
length. Paley's argument — that a large body of capital statutes,
combined with wide discretion in their enforcement, produced a
system both flexible and effective — was the most intellectually
serious defense of the status quo available. Romilly's point-by-point
refutation of it is the philosophical center of this volume.

M O D E R N I Z A T I O N

The prose of the Observations reflects the conventions of early
nineteenth-century parliamentary discourse: long, carefully balanced
sentences; elaborate qualification; extensive quotation and direct
refutation. This edition modernizes that prose throughout. Sentence
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structures have been simplified, archaic constructions updated, and
the text organized into numbered chapters with descriptive headings.
The chapter divisions are editorial; Romilly's original is a continuous
argument organized around specific topics, and the headings in this
edition indicate the logical structure of that argument rather than
creating new divisions.

What has not been changed: Romilly's arguments. Every position
he takes, every example he adduces, every passage from Paley that he
quotes and answers, every statistical observation he makes — all are
preserved exactly as he set them down. The quotations from Paley are
rendered as Romilly quoted them, with minor modernization of
spelling.

T H E    A R R A N G E M E N T    O F    T H I S    E D I T I O N

Romilly's original is a continuous argument, not a book of chapters.
The ten numbered chapters here are editorial, and so are their titles.
Four further passages stand apart from the main line of the argument:
two extended notes, on the statistical tables and on the Paley passage,
and two sections that take up the particular bills and the standing of
the law itself. These are gathered at the end as Supplementary
Observations rather than forced into the numbered sequence.

Collation. The figures in this volume have been checked against
Romilly's speech of 9 February 1810 as recorded in Hansard, and
corrected where the modernization had departed from them. Readers
using this edition for scholarly work should still collate against the
first edition of 1810.
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O B S E R V A T I O N S    O N    T H E
C R I M I N A L    L A W    O F    E N G L A N D

Sir Samuel Romilly, 1810



A D V E R T I S E M E N T

The following Observations contain the substance of a speech
delivered in the House of Commons on the 9th of February, 1810, on
moving for leave to bring in bills to repeal the Acts of 10 and 11
William III, 12 Anne, and 24 George II, which make the crimes of
stealing privately from a shop goods of the value of five shillings, or
stealing from a dwelling-house or on board a vessel in a navigable
river property of the value of forty shillings, capital felonies. Some
arguments are added here that were suppressed on that occasion, so
that the patience of the House might not be put to too severe a trial.
The attempt to refute Dr. Paley in particular is here considerably
enlarged.

The arrangement of these observations is certainly very defective;
they contain repetitions that might have been avoided, and
inaccuracies of style that might have been corrected, if the Author's
occupations had allowed him to render this pamphlet as little
unworthy of being offered to the public as he could have wished. But
to be useful, it was necessary that this publication should appear
before the fate of the bills now depending in Parliament was decided;
and his only object in publishing it is that it may be useful.
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C H A P T E R    I

T H E    S T A T E    O F    E N G L I S H    C R I M I N
A L    L A W

There is probably no other country in the world in which so many and
so great a variety of human actions are punishable with loss of life as
in England. These sanguinary statutes, however, are not carried into
execution.

For some time past, the sentence of death has not been executed on
more than a sixth part of all the persons on whom it has been
pronounced — even taking into the calculation crimes the most
atrocious and the most dangerous to society: murders, rapes, the
burning of houses, coining, forgeries, and attempts to commit murder.
If we exclude these from our consideration, we shall find that the
proportion of those executed to those convicted is perhaps as one to
twenty. And if we proceed still further — laying out of account
burglaries, highway robberies, horse-stealing, sheep-stealing, and
returning from transportation — and confine our observations to those
larcenies unaccompanied by any circumstance of aggravation for
which a capital punishment is appointed by law, such as stealing
privately in shops, and stealing in dwelling-houses and on board ships
property of the value mentioned in the statutes, we shall find the
proportion of those executed reduced very far indeed below even one
to twenty.

This mode of administering justice is supposed by some persons to
be a regular, matured, and well-designed system. They imagine that
the state of things we see existing is exactly what was originally
intended: that laws have been enacted that were never meant to be

3



regularly enforced, but were to stand as objects of terror in the
statute-book, to be called into action only occasionally, and under
extraordinary circumstances, at the discretion of the judges. Such
being supposed to be our criminal system, it is not surprising that
ingenious men have been found to defend and applaud it.

Nothing, however, can be more erroneous than this notion.
Whether the practice which now prevails be right or wrong, whether
beneficial or injurious to the community, it is certain that it is the
effect not of design, but of that change which has slowly taken place
in the manners and character of the nation — a change now so
repugnant to the spirit of these laws that it has become impossible to
carry them into execution.
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C H A P T E R    I I

T H E    S Y S T E M    W A S    N E V E R    I N T E N
T I O N A L

There probably never was a law made in this country that the
legislature which passed it did not intend should be strictly enforced.
Even the Act of Queen Elizabeth, which made it a capital offense for
any person above the age of fourteen to be found associating for a
month with persons calling themselves Egyptians — the most
barbarous statute, perhaps, that ever disgraced our criminal code —
was executed down to the reign of King Charles I, and Lord Hale
mentions thirteen persons having been executed upon it at one assizes
in his time. It is only in modern times that this relaxation of the law
has taken place, and only in the course of the present reign that it has
taken place to any considerable degree.

If we look back to remote times, there is reason to believe that the
laws were very rigidly executed. The materials from which we can
form any judgment on this subject are extremely scanty — for in this,
as in other countries, historians occupied with recording the actions of
princes, the events of wars, and the negotiations of treaties have
seldom deigned to notice those facts from which the state of the
morals of the people, and the degree of happiness that a nation has
enjoyed at any particular period, can best be collected.

From what we can gather, however, it appears that in the reign of
Queen Elizabeth about three hundred persons were executed annually
on average. The statistical tables from more recent periods tell a very
different story. In the years around 1800, of those convicted at the Old
Bailey, roughly one in nine was executed. In the years 1802 to 1804,
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the ratio was approximately one in ten. For property crimes
specifically — those which are the subject of the bills I have
introduced — the proportion is far smaller still.

There is no instance in which this alteration in the mode of
administering the law has been more remarkable than in those of
privately stealing from a shop goods of the value of five shillings,
which is punishable with death by statute. Of the persons committed
for trial in London and Middlesex within the last seven years for
stealing in a dwelling-house, 1,802 in number, eight have been
executed. Of those charged with privately stealing in a shop I cannot
learn that one has suffered death in all that time. The law, as written,
says they should hang. The practice, as administered, says they should
go free or be transported. These two things cannot both be right.
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C H A P T E R    I I I

T H E    E V I D E N C E    O F    H I S T O R Y

It deserves particular attention that, at those times when our criminal
laws were more strictly enforced, crimes were not more frequent than
they are now — and there is strong reason to believe they were less
frequent. This observation strikes at the root of the argument that the
present system is both necessary and effective. If England managed
with strict enforcement in past centuries and maintained social order,
the argument that terror must be held in reserve cannot be sustained.

In those years when the death sentence was carried into execution
in a much larger proportion of cases, and when stealing five shillings
privately from a shop was treated as the law directed — as a capital
felony for which the penalty would actually be paid — juries still
convicted. Witnesses still came forward. Prosecutors still proceeded.
Society functioned. It is only when the law became both severe and
unenforced that the current incoherence arose.

The history of jury behavior under the present system is instructive
on another point. Juries have long understood that a verdict of guilty
on a shoplifting charge would not result in execution. They have
therefore used the one tool available to them — the valuation of the
goods stolen — to bring the offense below the capital threshold. Cases
are on record in which a man indicted for privately stealing forty-three
dozen pairs of stockings worth more than three pounds was found by
a jury to have stolen goods worth thirty-nine shillings — a valuation
so plainly absurd that it can only be explained by the jury's
determination not to be the instrument of a sentence they regarded as
disproportionate and unjust.
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This behavior on the part of juries is not corruption. It is
conscience. It is the response of ordinary people confronted with a
law so severe, and applied so arbitrarily, that compliance with it
would make them complicit in what they recognize as injustice. But it
produces its own serious consequences, which I shall address in turn.
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C H A P T E R    I V

T H E    A R B I T R A R I N E S S    O F    D I S C R E T
I O N

The system that prevails in the administration of our criminal law
subjects the fate of every accused person to a degree of uncertainty
and dependence upon accident that cannot be reconciled with any
principle of justice. Not only do different judges act upon different
principles, but the same judge, under the same circumstances, will act
differently at different times.

Consider what the present system requires of those who
contemplate crime. If a man is weighing the risk of stealing from a
shop, what standard can he apply? He cannot know whether he will be
prosecuted. He cannot know whether, if prosecuted, he will be
convicted. He cannot know whether, if convicted, he will be hanged,
transported, or discharged. He knows that the written law says death.
He knows that death is rarely inflicted. He does not know, and cannot
know, whether he will be among the rare exceptions. He must
speculate upon which judge will hear his case, upon the mood of the
jury, upon the inclination of the prosecutor, upon the state of public
sentiment at the moment of his trial.

This uncertainty does not deter. Dr. Paley would have us believe
that the dread and danger of death hanging over crimes committed by
many is a sufficient deterrent even if death falls upon very few. But
this argument requires that the potential criminal be ignorant of the
odds. He is not. The man who lives in the neighborhood of the Old
Bailey, who sees his neighbors convicted and transported but not
hanged, who knows that the execution of a man for shoplifting is now
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a matter of remark and surprise — that man has learned the true
probability of the law's application to him. And the probability, as
experience has shown him, is approximately zero.

The randomness of the system has a further consequence: it creates
obvious distinctions between the rich and the poor, the connected and
the unprotected, in a matter upon which all agree there should be
none. A wealthy defendant can retain counsel, produce favorable
witnesses, and present his case in the most advantageous light. A poor
defendant, represented by no one, produces no witnesses, and leaves
the court knowing nothing of what has been said about him in his
absence. If the discretion to show mercy turns, as it inevitably must,
on the impressiveness of the defense, then the exercise of that
discretion will consistently favor the wealthy over the poor, the
articulate over the inarticulate, the connected over the friendless.

Not a great many years ago, on the Norfolk circuit, a larceny was
committed by two men in a poultry yard. Only one of them was
apprehended and tried. He was convicted and sentenced to death. The
judge, upon reflection, found circumstances in his case that seemed to
justify a recommendation to mercy, and he was eventually
transported. Whether the other man, had he been apprehended, would
have been hanged or transported, no one can say. The same crime,
under the same laws, could have produced either result. This is not
justice. It is lottery.
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C H A P T E R    V

AGAINST DR. PALEY: THE SYSTEM DEFENDED

With all the objections to this mode of administering justice, it has
long prevailed, and consequently it has many defenders. The most
distinguished of them, and the one whose arguments most deserve an
answer, is Dr. William Paley.

Dr. Paley sets out by observing that there are two methods of
administering penal justice. The first assigns capital punishment to
few offenses and inflicts it invariably. The second assigns capital
punishment to many kinds of offenses but inflicts it only upon a few
examples of each kind. The latter of these two methods, he says, has
been long adopted in this country, where scarcely one in ten of those
who receive sentence of death is executed.

He then gives his preference to the second method, and after
stating what he supposes to be its advantages, he sums up his
argument by saying: "The law of England is constructed upon a
different and a better policy. By the number of statutes creating
capital offenses, it sweeps into the net every crime which, under any
possible circumstance, may merit the punishment of death; and then,
by the number of its pardons, it redeems from this sentence such as
have been convicted without the aggravating circumstances which, in
the judgment of the law, render that punishment necessary."

Before proceeding to examine this argument in detail, there is a
preliminary observation to be made. Dr. Paley speaks of the system of
capital punishment and its administration in England as if it were a
deliberate and well-designed plan. I have already shown that it is
nothing of the kind. It is the accidental result of a change in public
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manners, not the product of legislative design. The founders of these
laws intended them to be strictly enforced. They have not been
enforced because public sentiment made enforcement impossible. To
praise the resulting chaos as a wise policy is to mistake a failure for a
success.
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C H A P T E R    V I

AGAINST DR. PALEY: THE NET AND THE FEW

The first objection to Dr. Paley's argument is that it rests on the
assumption that capital punishment, even when applied only
occasionally, retains its deterrent power because the threat hangs over
all who commit the relevant crimes. "Few actually suffer death," he
says, "whilst the dread and danger of it hang over the crimes of
many."

This argument would be sound if the few who suffer were selected
by a visible, consistent, and announced principle — if the criminal
could look at the published rules of the system and know in advance
precisely what would make his crime capital. But this is not the case.
The selection is made in secret, by principles unknown, upon grounds
that are never published and seldom consistent.

The potential criminal who knows that one in twenty of those
convicted of his offense is hanged does not know whether he will be
that one. He may calculate the probability as roughly what it is. If he
has the experience of his neighborhood before him — if he has seen
men convicted of the same offense transported but not hanged — he
will discount the threat further. And if he sees that the selection
appears to depend on factors having nothing to do with the gravity of
his offense — on which judge hears his case, on whether the
prosecutor presses for severity, on the mood of the court — he will
treat the threat as what it is: a remote, uncertain, and unpredictable
hazard, much smaller than the hazard of many honest occupations.

It is, moreover, universally agreed that the certainty of punishment
is far more efficacious than any severity of punishment. A punishment
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that is certain and moderate will deter far more effectively than a
punishment that is severe but rarely inflicted. The present system
combines maximum severity with minimum certainty. It is, therefore,
from the deterrent standpoint, the worst possible system: it inflicts all
the costs of severity — the resistance of juries, the reluctance of
witnesses, the sympathy of the public — without obtaining any of its
supposed benefits.

But there is a further objection, and it goes to the heart of the
matter. The law of England, he says, "sweeps into the net every crime
which, under any possible circumstance, may merit the punishment of
death," and then discretion selects from among those caught the ones
that deserve it. But how is this selection made? By what principle are
some pulled from the net and others left to drown?

Dr. Paley says the selection is made by reference to aggravating
circumstances: the worst cases are executed, the others pardoned. But
this requires that the aggravating circumstances be identifiable in
advance and consistently applied. They are not. They are never
defined in any written law. They are left to the unguided judgment of
individual judges, who apply them differently from one another and
differently from one term to the next. The net, in short, exists. The
principle of selection from the net does not.
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C H A P T E R    V I I

AGAINST DR. PALEY: THE UNKNOWABLE LAW

There is another consequence of the present system that makes it
indefensible, and that is this: it deprives the community of any means
of knowing what the law actually is.

When a man is publicly put to death, something is communicated
to all who witness it or hear of it: that a certain act has been punished
in a certain way. But when a man is convicted of shoplifting and
hanged — which today almost never occurs — the spectators do not
know why. They do not know what distinguished his case from the
hundreds of other shoplifting cases that ended in transportation or
imprisonment. No published rule tells them. The judge's reasoning,
whatever it was, is not communicated to the public. The precedent, if
it is one, is nowhere recorded.

The consequence is that the law actually administered in our
criminal courts is wholly different from the law to be found in the
statute-books, and yet no means has been adopted for making the
administered law known. The public cannot know it. The criminal
cannot know it. The victims who must decide whether to prosecute
cannot know it. The juries who must decide how to value stolen goods
cannot know it officially, though they have learned it from experience
and act accordingly. This is a state of affairs that cannot be defended
as a system. It can only be excused as an accident.

Dr. Paley anticipates this objection and addresses it by arguing that
the circumstances which aggravate a crime to the point of requiring
execution are "easily perceived after the act has been done" even if
they "cannot be defined beforehand." This is a remarkable concession.
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He is admitting that the law cannot be stated in advance. He is
defending a system in which the citizen cannot know before he acts
whether his act will result in death or in freedom. He is, in other
words, defending a system in which the rule of law, in its most basic
sense, does not exist.

The practical consequences of this are serious. Another
consequence of the present system is that it deprives juries of the most
important of their functions — that of deciding upon facts on which
the law, if clearly understood, ought to operate. When the jury knows
that a verdict of guilty on a shoplifting charge will not result in
execution, they may convict. But they also know — or strongly
suspect — that the judge may send the man to the gallows if he
chooses. Their decision is no longer a simple finding of fact; it has
become a judgment about the appropriate punishment, a judgment
they are neither qualified nor entitled to make, and which they make
imperfectly, in ignorance of the considerations that will actually
govern the judge's decision.

This is what the present system has produced: a jury that does not
decide according to the law, because the law is unknown; a judge who
decides by principles he has not announced; and a public that has no
means of knowing what conduct will result in what consequences. It
is a system in which justice is not administered but improvised.
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C H A P T E R    V I I I

AGAINST DR. PALEY: ON PARDON AND MERCY

Dr. Paley, recognizing some of the difficulties with unlimited judicial
discretion, attempts to resolve them by locating the pardoning power
in the king's prerogative — a power formally separate from the
judicial function. "The prerogative of pardon," he says, "is properly
reserved to the chief magistrate. The power of suspending the laws is
a privilege of too high a nature to be communicated to inferior
magistrates." This distinction, Paley argues, is what saves the system:
judges find guilt or innocence, and the executive decides who lives
and who dies.

This distinction is illusory in practice. The judge who recommends
a capital convict for pardon does not merely communicate a finding of
fact — he communicates a judgment about whether the man should
live or die. The recommendation is virtually always followed. The
judge who chooses not to recommend, knowing the recommendation
will not be made by anyone else, has made the same decision in the
opposite direction. Whether we call this the exercise of judicial
discretion or the informal guidance of executive discretion, the
substance is the same: one official, accountable to no one for this
particular decision, determines whether a convicted person lives or
dies.

"But let this power be deposited where it will," Dr. Paley adds, "the
exercise of it ought to be regarded as a judicial act — as a deliberation
upon the question, not whether the rule of law has been violated, but
whether the rigor of law ought to be relaxed." In thus requiring that
the pardoning discretion be exercised as a judicial act, Paley actually
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imposes upon it the same standard of deliberation and reason-giving
that he has just finished arguing cannot be required of judges. He is
pulling in opposite directions: defending judicial discretion on the
grounds that no standard can be prescribed for it, and then requiring
that the pardoning discretion conform to a standard of deliberate,
principled reasoning.

The truth is that in the present system, neither judicial discretion
nor executive discretion is exercised in the way Paley describes —
carefully, on deliberated principles, with reasons that could in theory
be stated and defended. They are exercised by officials who are under
no obligation to state their reasons, who apply no announced criteria,
and whose decisions are subject to no review. This is not the
administration of law. It is the administration of fate.

Of all the duties, indeed, that a judge has to discharge, the exercise
of this discretion must be the most painful. There are no other duties
from which a conscientious mind might not find relief in the clear rule
of law. Here there is no such relief. The judge must decide, on his
own judgment, whether a man lives or dies, by criteria that he has not
announced and that no one will review. If he decides that the man
shall die, he must live with that decision. If he decides that the man
shall live, he must live with the knowledge that he may thereby have
encouraged others to commit the same crime who, under another
judge, will not meet with the same lenity.
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C H A P T E R    I X

T H E    I N N O C E N T

I have hitherto been considering only cases where the persons who
have suffered are in fact guilty of the crimes laid to their charge. But it
would be unpardonable to omit the consideration of those cases —
cases that are by no means rare — in which persons are condemned
who are in fact innocent.

The maxim that it is better for ten guilty persons to escape than for
one innocent man to suffer has been accepted for centuries as a
fundamental principle of criminal justice. Dr. Paley, however, takes a
different view. He acknowledges the possibility that innocent persons
may be condemned and executed, and he argues that this misfortune
must be weighed against the general benefit produced by the system.
"The misfortune of an individual," he says, "for such may the
sufferings, or even the death, of an innocent person be called, when
they are occasioned by an adherence to rules to the general effect and
tendency of which are beneficial — the misfortune of an individual,
engaged in a criminal prosecution, may, in some cases, be the
necessary price of the public advantage."

To understand the full import of this argument, let us translate it
plainly: Paley is saying that it is acceptable for innocent people to be
executed, provided the system that produces their executions is, on the
whole, beneficial. This is an argument that would justify almost any
atrocity, provided its architects could point to some general benefit on
the other side of the ledger. It is not an argument for justice; it is an
argument for utility, of a very crude kind, dressed in philosophical
language.
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But beyond this fundamental philosophical objection, the argument
is empirically defective. Paley treats the execution of the innocent as a
rare and isolated misfortune, acceptable precisely because it is
exceptional. The evidence suggests otherwise. False convictions are
not rare. Cases in which persons condemned to death by a lower court
are afterward acquitted on review by a superior one occur often
enough to be recorded, and these are only the cases that were caught
— the ones where the error came to light before the sentence was
carried out. The cases in which the error was not discovered until
afterward, or not discovered at all, must be far more numerous.

And here is the crucial point, which Paley almost completely
evades: when we are weighing the evil of the punishment of one
innocent man against the impunity of ten who are guilty, we ought to
reflect that the suffering of the innocent is generally attended, in the
particular instance, with the escape of the guilty. The same
uncertainty of evidence that leads to the false conviction of an
innocent person generally means that the actual criminal has not been
found — that he is still free, still dangerous, possibly present among
the crowd watching the wrong man go to the gallows.

Instances have occurred — like the case of Calas in France, where
a man was offered up as a sacrifice to the laws even though the laws
had never been violated, where the tribunals committed the double
mistake of supposing a crime where none had been committed and
finding a criminal where none could exist — where the error was
gross enough and the publicity sufficient that it was eventually
exposed. But these are very rare examples of judicial error. In most
cases the error is quieter: the crime was real, the perpetrator unknown,
and the innocent person who suffered most resembled the criminal, or
was least able to prove his innocence, or had the worst reputation in
the neighborhood, or attracted suspicion by the very strength of the
evidence that happened to point at him.

For these cases, the punishment of death provides no remedy.
Imprisonment, if unjust, can be ended; the prisoner can be freed and
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compensated; the record can be corrected. Execution cannot be
undone. The man hanged in error stays hanged. No remedy, however
earnest, can reach him. The system that produces such irreversible
consequences must be held to a standard of certainty proportional to
the gravity of the consequence, and capital punishment fails that
standard at every point in its administration.

Perhaps among the crowd gazing upon the supposed criminal when
he is led out to execution there may be lurking the real murderer —
who, while he contemplates the fate of the wretch before him, reflects
with triumph upon the weakness of the law, and becomes hardened in
and more daring in the dangerous career upon which he has entered.
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C H A P T E R    X

C O N C L U S I O N

For the honor of our national character — for the prevention of crimes
— for the maintenance of that respect which is due to the laws and to
the administration of justice — I call upon Parliament to repeal these
capital statutes.

The case against the present system is threefold. First, it does not
deter. The evidence of statistics makes this clear: crimes punishable
by death continue to be committed, and at rates that have not
diminished but increased as the execution rate has fallen. The threat of
a penalty almost never inflicted cannot deter those who know it is
almost never inflicted. If deterrence is the purpose of criminal law,
these statutes have failed at it.

Second, the system is unjust. It is unjust in its arbitrariness — that
the same crime may bring death to one and freedom to another,
depending on factors having nothing to do with the guilt of the
accused. It is unjust in its inequality — that wealth and connection
protect some from consequences that fall on the poor and friendless. It
is unjust in its unknowability — that no citizen can learn from any
published source what the actual law is, as administered by the courts,
as distinct from the law as written in the statute-book.

Third, and most gravely, the system kills innocent people and
provides no remedy when it does so. As long as the sentence of death
is attached to crimes that are common, that are difficult to prove, and
that are tried by processes imperfect enough to produce erroneous
convictions at a rate that can be measured, innocent people will be
executed. They have been executed. They will continue to be
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executed until the law is changed.
The bills I have introduced do not abolish capital punishment.

They remove the penalty of death from three specific statutes —
stealing five shillings from a shop, stealing forty shillings from a
dwelling-house, and similar property crimes — where the death
penalty is manifestly disproportionate to the offense, where it is
almost never inflicted, where it serves no deterrent purpose, and
where its retention serves only to make the law absurd in the eyes of
those who must administer it and to make juries into de facto
legislators who nullify the statute whenever they dare.

The principle I am defending — that the punishment should be
proportionate to the offense, that it should be defined with precision,
that it should be applied consistently, and that it should be capable of
correction when applied in error — is not a radical principle. It is the
foundation of any system of law worthy of the name. A system that
has wandered as far from this foundation as the present English
criminal law has wandered is not a system to be defended. It is a
system to be reformed.

I press these bills with the full awareness that they will not prevail
today. The forces of habit and inertia are powerful, and the argument
that what has always been done must be right has a strength that
cannot always be overcome by reason alone. But reason will
eventually prevail. The arguments made here will be made again, by
others, in other sessions, until they are heard. The laws that make it a
hanging offense to steal five shillings from a shop will not long
survive serious examination. They cannot.
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S U P P L E M E N T A R Y
O B S E R V A T I O N S



A    N O T E    O N    T H E    S T A T I S T I C A L    T
A B L E S

Dr. Paley's argument, and the argument of every defender of the
present system, depends ultimately on the claim that the existing
practice works — that it deters crime effectively while avoiding the
harshness of universal execution. The statistical evidence he adduces
for this claim is, however, remarkably thin, consisting mainly of
assertion. The actual tables of conviction and execution tell a different
story.

In the years from 1749 to 1756, of persons tried at the Old Bailey,
those convicted numbered 428 and those executed numbered 306 —
rather less than three-quarters. From 1756 to 1764, of 236 convicted,
139 were executed — a markedly lower proportion, though still more
than half. But by 1802, the ratio had fallen to roughly one in ten: 97
convicted, 10 executed. By 1803, 81 convicted, 9 executed. By 1804,
66 convicted, 8 executed.

The trend is unmistakable, and its significance is profound. At the
commencement of the present reign, the number of those convicted
who were executed considerably exceeded the number of those who
were pardoned. Now the ratio is reversed by a factor of nine to one.
This change has not been accompanied by any deliberate policy
decision, any parliamentary debate, any public announcement that the
laws relating to capital punishment were to be enforced differently. It
has happened through the accumulation of individual decisions by
judges, juries, prosecutors, and the executive, each responding to the
felt impossibility of enforcing laws that the public would not support.
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No instance of this alteration has been more remarkable than in
those offenses which are the specific subject of the bills I have
introduced. Within the last several years, no person convicted of
privately stealing from a shop has been executed. The law says death;
the practice says transportation or imprisonment; and between these
two there is no published explanation, no announced principle, no
criterion that the citizen can discover and apply.
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A    N O T E    O N    T H E    P A L E Y    P A S S A G E

It may be useful to set out the complete passage in Paley that forms
the object of the extended refutation in this volume, so that the reader
can judge whether the refutation addresses Paley's argument fairly.

"There are two methods of administering penal justice. The first
assigns capital punishments to few offenses, and inflicts it invariably.
The second assigns capital punishment to many kinds of offenses, but
inflicts it only upon a few examples of each kind. The latter of which
two methods has been long adopted in this country, where, of those
who receive sentence of death, scarcely one in ten is executed.

"The wisdom and humanity of this design furnish a just excuse for
the multiplicity of capital offenses which the laws of England have
established. The terror of the law is maintained by the possibility of
suffering; the selection of proper objects for actual punishment is
regulated by rules of equity and discretion.

"The charge of cruelty is answered by observing that these laws
were never meant to be carried into indiscriminate execution; that the
legislature, when it appointed the punishment, confided in the lenity
of the crown to make the necessary discriminations; and that the
efficacy of the law depends upon the impression it makes, not upon
the frequency of its execution.

"The law of England is constructed upon a different and a better
policy. By the number of statutes creating capital offenses, it sweeps
into the net every crime which, under any possible circumstance, may
merit the punishment of death; and then, by the number of its pardons,
it redeems from this sentence such as have been convicted without the
aggravating circumstances which, in the judgment of the law, render
that punishment necessary. By this expedient, few actually suffer
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death, whilst the dread and danger of it hang over the crimes of
many."

This passage, taken in its entirety, illustrates the central
incoherence of Paley's position. He praises the multiplicity of capital
statutes as wise and humane, because the selection of cases for
execution is "regulated by rules of equity and discretion." But these
rules are nowhere stated. They are not published. They are not known.
He then says that "the efficacy of the law depends upon the
impression it makes, not upon the frequency of its execution" — a
claim that, as I have shown, depends on the potential criminal's
ignorance of the actual probability of execution, an ignorance that
daily experience is rapidly erasing.

The prerogative of pardon, on Paley's account, is "properly
reserved to the chief magistrate." But the chief magistrate, in practice,
follows the recommendation of the trial judge. The trial judge's
recommendation, in practice, depends on considerations he has not
stated and cannot be required to state. Paley has moved the locus of
the discretion from the court to the executive without eliminating the
discretion or making it accountable.
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O N    T H E    B I L L S    T H E M S E L V E S

Something should be said in this place about the three specific statutes
that the bills introduced are intended to repeal.

The first is the Act of 10 and 11 William III, making it a capital
felony to steal privately in a shop goods of the value of five shillings.
The second is the Act of 12 Anne, making it a capital felony to steal
money or goods in a dwelling-house, the person therein being put in
fear, the goods being of the value of forty shillings. The third extends
similar provisions to goods stolen on board ships in navigable rivers.

These statutes are old. The oldest dates from the reign of William
III, more than a century ago. They were enacted at a time when the
population of England was smaller, when property relations were
different, and when the system of criminal justice was administered
by people who fully intended these laws to be enforced. The men who
passed them believed they were providing effective protection for
property. They were not designing a system of arbitrary terror in
which shoplifters would be nominally subject to death while actually
being transported.

The gap between what these laws say and what they mean in
practice is now so vast that it has become a standing embarrassment.
Juries systematically undervalue stolen goods to bring cases below the
capital threshold. Prosecutors frequently decline to proceed with
capital charges they know will not result in execution. Witnesses are
reluctant to testify when their testimony may send a man to the
gallows for stealing a piece of cloth.

The consequence is that the actual protection afforded to property
by these statutes is significantly less than it would be under a
non-capital regime honestly enforced. A theft that might result in
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certain transportation under a clear and consistently enforced law
results instead in either acquittal — because the jury refuses to find
the capital offense — or in a nominal conviction that leads to
transportation anyway, but only after considerable delay and
uncertainty. The law's pretense of severity has produced, in practice, a
system less severe than what a rational and honestly enforced scheme
of property protection would provide.

The argument that to repeal these statutes would be to encourage
theft by removing the threat of capital punishment rests on the
assumption that thieves know of and are deterred by that threat. The
evidence shows they are not. The execution rate for these offenses is
approximately zero. What deterrent effect zero executions provides is
a matter that answers itself.
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O N    T H E    H O N O R    O F    T H E    L A W

There is one further argument for reform that I have not yet stated
explicitly, though it runs through everything I have written: the
argument from the honor and authority of the law itself.

A law that is not enforced, and that everyone knows is not
enforced, is not merely an ineffective law. It is a corrupting one. It
teaches those who live under it to regard the law as something other
than what it claims to be — as a form of words attached to penalties
that will not be imposed, as a theatrical backdrop against which the
real drama of discretion and pardon plays out. It teaches juries to
believe that their proper function is not to find facts and apply the law
but to exercise a kind of covert legislative power, determining by their
verdicts what the practical law shall be, regardless of what the statute
says. It teaches prosecutors and victims to treat the formal legal
proceedings as negotiations rather than determinations — as
occasions for bargaining over outcomes rather than for the
authoritative resolution of questions of guilt and punishment.

These lessons, once learned, do not remain confined to the specific
cases that teach them. They spread. A people accustomed to seeing its
criminal law treated as a system of empty threats and discretionary
exemptions will eventually treat all its laws as subject to the same
negotiation and evasion. The respect for law that is the foundation of
ordered society does not survive the spectacle of law's systematic
hypocrisy.

For the sake of this respect — for the sake of that vital public
confidence in the administration of justice that makes the law not
merely an external constraint but an internal commitment — these
statutes should be repealed. The law should say what it means and
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mean what it says. When it cannot enforce a penalty, it should not
prescribe it. When it will not hang a man for stealing five shillings
from a shop, it should not threaten to hang him for it. The credibility
of all law depends, in part, on the credibility of each law; and these
particular laws, which have been publicly reduced to empty threats,
are draining that credibility at a rate that no reform of other parts of
the system can restore.
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D E F I N I T I O N S    A N D    T E R M S

Capital felony: In English law of the period, a felony (a serious
crime) punishable by death. England in 1810 had more than two
hundred capital felonies on its statute books, encompassing crimes
ranging from murder to the theft of goods worth five shillings from
a shop. The central argument of this volume is that this
accumulation of capital statutes, combined with their
near-universal non-enforcement, produced a system that was both
unjust and ineffective.

Benefit of clergy: A historical provision in English law allowing
those who could read — originally restricted to clergymen, but
extended over centuries to any literate person — to claim a
reduction in sentence for certain offenses. By the early nineteenth
century, "benefit of clergy" had been removed by statute from the
most serious capital offenses, leaving those offenses subject to
mandatory death sentences. The Act of 10 and 11 William III,
which Romilly sought to repeal, made stealing five shillings from a
shop a capital felony without benefit of clergy.

"Egyptians" (Act of 39 Elizabeth I): The Elizabethan statute
Romilly cites in Chapter II used "Egyptians" to mean Romani
people, on the false belief that they had come from Egypt. The Act
made it a capital felony for anyone over fourteen to remain a month
in the company of Romani people, so that association itself was
punishable by death, and Lord Hale records thirteen people hanged
under it at a single assizes. Romilly calls it the most barbarous
statute ever to disgrace English law and uses it to prove that
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Parliament meant its capital statutes to be enforced. It is worth
naming what it was: a law that made an ethnic group capital by
existing. The English gallows was turned on a people before it was
turned on shoplifters, and the reform movement Romilly led
inherited both.

Transportation: The sentence of banishment to a penal colony —
primarily to Australia from 1788 onward — used as an alternative
to execution in many cases where the death sentence was imposed
but not carried out. Transportation for seven years, fourteen years,
or life was the most common alternative. It functioned, in practice,
as the actual penalty for most capital offenses, since pardon was
almost always conditioned on a sentence of transportation.

Discretion (judicial): The power of a judge to exercise judgment in
applying the law, including the decision whether to recommend a
convicted person for pardon. Romilly's central argument against
the existing system concerns the exercise of this discretion: it is
unlimited, unannounced, inconsistent, and unaccountable. Different
judges apply different criteria; the same judge applies different
criteria at different times; the criteria are never stated in any form
that would allow them to be examined or challenged.

Dr. William Paley (1743–1805): English moral philosopher and
theologian whose Principles of Moral and Political Philosophy
(1785) contained an influential defense of the English system of
capital punishment. Paley argued that the combination of many
capital statutes with wide discretion in their enforcement was a
rational and humane system: it created a large net of potential
capital offenses, from which discretion selected only the most
egregious for actual punishment, while the threat of death served as
a deterrent for all. Romilly's sustained refutation of this argument is
the philosophical center of the Observations.
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Jean Calas: A French Protestant merchant executed in 1762 on a
false charge of murdering his son to prevent him from converting
to Catholicism. The case became famous throughout Europe when
Voltaire took it up, demonstrated the falsity of the conviction, and
secured a posthumous rehabilitation for Calas. Romilly cites the
case as an example of judicial error resulting in the execution of an
innocent person — the kind of error for which, under a system of
capital punishment, no remedy is possible.

The statute-book: The collection of all acts passed by Parliament that
remain in force. Romilly's complaint is that the statute-book as
written — declaring hundreds of offenses capital felonies — bears
no resemblance to the law as actually administered, in which
almost none of those offenses results in execution. The gap
between the written and the administered law is the source of the
injustice he describes.

Jury nullification: The practice of juries returning verdicts
inconsistent with the evidence — in particular, valuing stolen
goods at amounts below the statutory threshold for a capital
offense, even when the actual value clearly exceeded that
threshold. Romilly documents several cases in which juries valued
obviously expensive property at thirty-nine shillings precisely to
bring the offense below the forty-shilling threshold for the capital
statute. This practice was a rational response to a system in which
the written law, if applied literally, would require hanging for petty
theft.

The prerogative of pardon: The power of the monarch — exercised
through the Home Secretary and the Privy Council — to pardon
convicted criminals or commute their sentences. In practice, the
decision to recommend pardon was largely made by the trial judge,
whose recommendation was almost invariably followed. Dr. Paley
argued that lodging the pardoning power in the executive rather
than the judiciary preserved the integrity of the judicial system.
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Romilly argues that this distinction was illusory: the judge who
made the recommendation was exercising the same discretion,
whether it was called judicial or executive.

The Old Bailey: The Central Criminal Court of London, whose
records provide the statistical basis for much of Romilly's
argument. The tables he cites from the Old Bailey records show the
dramatic decline in execution rates for capital offenses over the
preceding century, demonstrating that the current near-total
non-enforcement of capital statutes is a relatively recent
development, not a long-established and deliberate policy.

Sir Samuel Romilly (1757–1818): The author of this work. Romilly
was called to the bar in 1783, appointed Solicitor General in 1806,
and served in Parliament as Member for Horsham and later for
Westminster. He is best remembered for his sustained campaign to
reform England's criminal law, particularly the reduction of capital
offenses. He succeeded in repealing several capital statutes, though
the bills described in this work were defeated by the House of
Lords. He died in 1818, three days after his wife, in circumstances
suggesting profound grief.
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F O R E W O R D

Percy Shelley never stood where I have stood. This 
fragment was written at a table, not in a witness 
room. Nobody handed him a phone at midnight and 
told him the stay had been denied. So far as history 
records, he never watched a single execution in his 
twenty-nine years. I have watched thirteen.

That contrast could sink this fragment. It does 
not.  Shelley  built  his  case  for  abolition  almost 
entirely from the imagination, and the case holds 
anyway, which tells you something about the case 
and something about the limits of witness itself. I 
have stood closer to the machinery than any poet 
needs to stand.  Closeness has taught me things 
Shelley could not have known. It has not taught me 
that he was wrong.

His argument does not depend on having seen 
the room. It depends on a harder, plainer claim: 
that no one, close or far, actually knows what death 
is, and that a state building a punishment on that 
ignorance has lost the argument before the first 
witness is ever called. I have watched the state kill 
thirteen people with the practiced confidence of an 
institution that believes it knows exactly what it is 
doing. It has never once convinced me that it does.

I have not smoothed this text for you. Shelley 
was twenty-two or twenty-three, wealthy, English, 
and it shows, nowhere more than in the paragraph 
on the poor and the men who guard them, which I 
have printed whole and flagged rather than cut. An 



abolitionist text that hides its author’s failures from 
the reader  has  already started lying to  it  about 
something larger, and I did not want this volume 
lying to you about anything, including itself.

What is left, once you have made room for the 
century that produced him, is a young man who 
looked directly at the one question underneath the 
whole death penalty and refused to let the state 
answer it for him. What is death? He does not know. 
Neither does anyone signing a death warrant. That 
gap,  between  the  sentence  and  the  knowledge 
required to justly hand it down, is the argument this 
whole  series  exists  to  make.  Shelley  found  it  a 
century before anyone built a movement to stand 
inside it.

Rev. Dr. Jeff Hood
North Little Rock, Arkansas

2026



E D I T O R ’ S  N O T E

T H E  A U T H O R

Percy Bysshe Shelley was born in Sussex, England, 
on 4 August 1792, heir to a baronetcy he would 
spend his short life offending. Oxford expelled him 
in  his  first  year,  1811,  after  he  co-authored  a 
pamphlet  titled  The  Necessity  of  Atheism.  His 
father disowned him not long after. He eloped that 
same year with sixteen-year-old Harriet Westbrook; 
the marriage collapsed within a few years, and in 
1814 he left her for Mary Wollstonecraft Godwin, 
daughter of the philosopher William Godwin and 
the feminist Mary Wollstonecraft. Harriet drowned 
herself in London’s Serpentine in December 1816. 
Percy and Mary married three weeks later.

He spent his adult life a kind of exile, first from 
his own family and class, then, from 1818 onward, 
from England itself, living in Italy among a circle 
that  included  Byron  and  Leigh  Hunt.  He  wrote 
continuously  and  radically:  Queen  Mab, 
Prometheus Unbound, A Defence of Poetry, with its 
claim  that  poets  are  the  unacknowledged 
legislators of the world. In August 1819, cavalry 
rode  down  a  crowd  of  unarmed  reformers  in 
Manchester,  an  event  that  came  to  be  called 
Peterloo.  Shelley  answered  from  Italy  with  The 
Masque of Anarchy and sent it to Leigh Hunt at The 
Examiner. Hunt, who had already served two years 
for  libelling  the  Prince  Regent  and  was  writing 
under the new Six Acts, judged the moment too 
dangerous  and  held  it  back;  the  poem  waited 



thirteen years and did not reach print until 1832, a 
decade after Shelley was dead. It still ends, in every 
movement that has since borrowed its final stanza, 
with the many told to rise like lions against the few.

He drowned on 8 July 1822, sailing home across 
the Gulf of Spezia in a boat named the Don Juan, 
four weeks short of his thirtieth birthday. Byron, 
Leigh Hunt,  and Edward Trelawny cremated his 
body  on  the  beach  at  Viareggio,  under  the 
quarantine laws of the region. He did not live to see 
a single one of his political causes won.

T H E  F R A G M E N T

Editors,  following  William  Michael  Rossetti’s 
dating in his 1878 edition of the poems, place the 
composition of On the Punishment of Death around 
1815. Shelley set the pages down unfinished and, 
so far as anyone has established, never returned to 
them. His widow found the manuscript afterward 
and published it in 1840, eighteen years after his 
death, in Essays, Letters from Abroad, Translations 
and Fragments, a collection she assembled to keep 
his prose from disappearing along with him. In her 
preface she called it a fragment carrying the value 
of a philosopher and a poet reasoning in favor of 
humanity, and said she hoped it might yet reach the 
legislators  shaping  English  law  in  a  milder 
direction  than  her  husband  had  known.  A  later 
editor, H. Buxton Forman, restored one dropped 
word, punishment, to the opening lines from Mary 
Shelley’s  own  earlier  reprints.  Even  this  text’s 
smallest details carry a history of being rescued.



The fragment did not arrive from nowhere. Basil 
Montagu,  a  penal  reformer  who moved through 
Shelley  and Godwin’s  circle  in  these  years,  had 
already  compiled  a  multi-volume  anthology  of 
argument against capital punishment, drawing on 
more than a century of legal opinion. Montagu was 
a friend of Sir Samuel Romilly, the law reformer 
who  spent  his  parliamentary  career  stripping 
capital offenses off the English statute books one 
felony  at  a  time,  and  Montagu  was  himself  a 
student  of  William  Godwin,  the  philosophical 
anarchist  whose  daughter  Shelley  had  married. 
Abolition  was  a  live  argument  at  Shelley’s  own 
dinner table years before it reached this page.

I have arranged the fragment into ten sections 
for  this  edition,  each followed by my own note. 
Shelley wrote no such divisions; the original runs as 
a single continuous argument, broken only by his 
own  paragraphing.  The  section  titles,  and 
everything printed as an editor’s note, are new to 
this edition and mine alone.



O N  T H E  P U N I S H M E N T
O F  D E A T H
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I

THE FIRST LAW

T H E  T E X T

The first law which it  becomes a Reformer to 
propose and support, at the approach of a period 
of great political change, is the abolition of the 
punishment of death.

E D I T O R ’ S  N O T E

Shelley  opens  with  the  boldest  sentence  in  the 
fragment and spends the rest of it trying to earn the 
right  to  have  said  so  plainly.  Abolition,  in  his 
ordering,  is  not  one reform among many others 
waiting their turn. It is the first reform, the one 
every other reform depends on, the hinge the whole 
door swings from.

He wrote this at “the approach of a period of 
great  political  change.”  England  in  1815  was 
bracing for exactly that kind of change: Waterloo 
that  summer,  a  country  exhausted  by  war  and 
hungry for  something new. Four years later the 
government would answer that hunger with cavalry 
sent into a crowd at Peterloo. Shelley would answer 
Peterloo with a poem telling the crowd to rise like 
lions after slumber.

I know something about writing at the approach 
of a period of great political change. I have watched 
states race to kill people faster, before a court or a 
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governor  or  an  election  could  get  in  the  way. 
Urgency  runs  in  both  directions.  Shelley 
understood that  it  could belong to  the reformer 
first, if the reformer would only claim it.
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I I

THE FOUR IDOLS

T H E  T E X T

It is sufficiently clear that revenge, retaliation, 
atonement, expiation, are rules and motives, so 
far from deserving a place in any enlightened 
system of political life, that they are the chief 
sources of a prodigious class of miseries in the 
domestic  circles  of  society.  It  is  clear  that 
however the spirit of legislation may appear to 
frame  institutions  upon  more  philosophical 
maxims, it has hitherto, in those cases which are 
termed criminal, done little more than palliate 
the  spirit,  by  gratifying  a  portion  of  it;  and 
afforded a compromise between that  which is 
best;—the inflicting of no evil upon a sensitive 
being, without a decisively beneficial result in 
which he should at least participate;—and that 
which is worst; that he should be put to torture 
for the amusement of those whom he may have 
injured, or may seem to have injured.

E D I T O R ’ S  N O T E

Four words carry the whole rotten architecture of 
capital  punishment  on  their  backs:  revenge, 
retaliation,  atonement,  expiation. Shelley refuses 
all four a seat at the table of “enlightened political 
life,” then names what they actually produce when 
they are allowed to legislate anyway: miseries in 
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the  domestic  circle,  torture  offered  up  as 
amusement to whoever feels wronged.

I have sat in clemency hearings where the word 
used was “closure” instead of  “expiation.” Same 
theology,  cheaper  paint.  Killing  a  man in  a  cell 
down the hall does not return anyone’s daughter 
and does not un-kill anyone’s father. It performs a 
return. Shelley saw the performance for what it was 
two centuries before Alabama built a nitrogen mask 
to update the costume.
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I I I

WHAT DEATH IS

T H E  T E X T

Omitting  these  remoter  considerations,  let  us 
inquire what Death is; that which is applied as a 
measure of transgressions of indefinite shades of 
distinction,  so soon as they shall  have passed 
that degree and colour of enormity, with which it 
is  supposed  no  inferior  infliction  is 
commensurate.

And  first,  whether  death  is  good  or  evil,  a 
punishment or a reward, or whether it be wholly 
indifferent,  no  man  can  take  upon  himself  to 
assert.  That  that  within  us  which  thinks  and 
feels,  continues  to  think  and  feel  after  the 
dissolution  of  the  body,  has  been  the  almost 
universal opinion of mankind, and the accurate 
philosophy of what I may be permitted to term 
the modern Academy, by showing the prodigious 
depth and extent of our ignorance respecting the 
causes and nature of sensation, renders probable 
the affirmative of a proposition, the negative of 
which  it  is  so  difficult  to  conceive,  and  the 
popular arguments against which, derived from 
what is called the atomic system, are proved to 
be  applicable  only  to  the  relation  which  one 
object bears to another, as apprehended by the 
mind, and not to existence itself, or the nature of 
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that essence which is the medium and receptacle 
of objects.

E D I T O R ’ S  N O T E

Here is the whole argument distilled to a single 
dare: what if the state does not actually know what 
death is?

Shelley builds his case on honest agnosticism, 
not on the confident afterlife theology his century 
preached from every pulpit in England. He will not 
say death is a doorway. He will  not say it  is an 
ending. He says, correctly, that no living mind has 
ever verified either claim, and that a state which 
cannot  answer  the  question  has  no  business 
handing down the sentence.

I am a theologian. I believe things Shelley the 
atheist did not. But on this single point we arrive at 
the  same  place  from  opposite  directions:  any 
institution  that  claims  the  authority  to  kill  is 
claiming  a  knowledge  it  does  not  have.  I  have 
watched the state fumble that claim from three feet 
away, behind glass, more than a dozen times. It 
never once looked like it knew what it was doing.
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I V

THE ACCIDENT OF 
CIRCUMSTANCE

T H E  T E X T

The popular system of religion suggests the idea 
that the mind, after death, will be painfully or 
pleasurably  affected  according  to  its 
determinations during life. However ridiculous 
and  pernicious  we  must  admit  the  vulgar 
accessories of this creed to be, there is a certain 
analogy,  not  wholly  absurd,  between  the 
consequences resulting to an individual during 
life  from  the  virtuous  or  vicious,  prudent  or 
imprudent,  conduct  of  his  external  actions,  to 
those  consequences  which  are  conjectured  to 
ensue  from  the  discipline  and  order  of  his 
internal thoughts, as affecting his condition in a 
future state. They omit, indeed, to calculate upon 
the accidents of disease, and temperament, and 
organisation,  and  circumstance,  together  with 
the  multitude  of  independent  agencies  which 
affect  the  opinions,  the  conduct,  and  the 
happiness  of  individuals,  and  produce 
determinations  of  the  will,  and  modify  the 
judgment,  so  as  to  produce  effects  the  most 
opposite in natures considerably similar.

E D I T O R ’ S  N O T E
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Read  this  paragraph  again,  slowly.  Shelley  is 
describing mitigation a hundred years before the 
word  existed  in  American  capital  defense. 
“Accidents  of  disease,  and  temperament,  and 
organisation,  and  circumstance”  could  be  lifted 
whole into any competent sentencing-phase closing 
argument  today.  Untreated  illness.  Childhood 
trauma.  The  accident  of  which  house  a  person 
happened to be born into.

He is not excusing the crime. He is asking why a 
system willing to calculate every other variable of 
human behavior refuses, at the one moment the 
calculation costs a life, to calculate this one. I have 
read hundreds of pages of mitigation evidence that 
arrived at trial too late, filed by lawyers carrying 
too many cases, for men the state killed anyway. 
Shelley’s  circumstance  is  still  most  people’s 
sentence.
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V

THE DOOM OF DEATH

T H E  T E X T

To  compel  a  person  to  know all  that  can  be 
known by the dead, concerning that which the 
living fear, hope, or forget; to plunge him into the 
pleasure  or  pain  which  there  awaits  him;  to 
punish  or  reward  him  in  a  manner  and  in  a 
degree incalculable and incomprehensible by us; 
to disrobe him at once from all that intertexture 
of good and evil with which Nature seems to have 
clothed every form of individual existence, is to 
inflict on him the doom of death.

A  certain  degree  of  pain  and  terror  usually 
accompany the infliction of death. This degree is 
infinitely  varied  by  the  infinite  variety  in  the 
temperament and opinions of the sufferers. As a 
measure of punishment, strictly so considered, 
and as an exhibition, which, by its known effects 
on the sensibility of the sufferer, is intended to 
intimidate  the  spectators  from  incurring  a 
similar liability, it is singularly inadequate.

E D I T O R ’ S  N O T E

“The doom of death.” Three words, and Shelley has 
said more than most sentencing statutes manage in 
three hundred. To sentence someone to death is to 
sentence them to full and final knowledge of the 
one subject on which no living witness can testify.
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Then,  in  the  same  breath,  he  turns  to  the 
practical case and finds it just as hollow. Death, he 
says,  is  “singularly  inadequate”  even  as  a 
deterrent, because terror is not evenly distributed 
among human beings, because some men do not 
fear it and some are made braver by it. I have stood 
with people three hours before their deaths who 
were steadier  than the guards assigned to  walk 
them there.  Terror is not a policy.  It  is  a guess 
about the inside of a stranger’s chest.
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V I

THE MARTYR’S  DEATH

T H E  T E X T

Firstly,—Persons  of  energetic  character,  in 
whom, as in men who suffer for political crimes, 
there  is  a  large  mixture  of  enterprise,  and 
fortitude,  and  disinterestedness,  and  the 
elements, though misguided and disarranged, by 
which the strength and happiness of  a  nation 
might  have  been  cemented,  die  in  such  a 
manner, as to make death appear not evil, but 
good. The death of what is called a traitor, that is, 
a  person  who,  from  whatever  motive,  would 
abolish the government of the day, is as often a 
triumphant exhibition of suffering virtue, as the 
warning of a culprit. The multitude, instead of 
departing with a panic-stricken approbation of 
the laws which exhibited such a spectacle, are 
inspired with pity, admiration and sympathy; and 
the most generous among them feel an emulation 
to be the authors of such flattering emotions, as 
they  experience  stirring  in  their  bosoms. 
Impressed by what they see and feel, they make 
no distinction between the motives which incited 
the criminals to the actions for which they suffer, 
or the heroic courage with which they turned 
into good that  which their  judges awarded to 
them  as  evil,  or  the  purpose  itself  of  those 
actions, though that purpose may happen to be 
eminently pernicious. The laws in this case lose 
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that sympathy, which it ought to be their chief 
object to secure, and in a participation of which, 
consists their chief strength in maintaining those 
sanctions by which the parts of the social union 
are bound together, so as to produce, as nearly 
as possible, the ends for which it is instituted.

E D I T O R ’ S  N O T E

This is  Shelley predicting the martyr before the 
word attaches itself to anyone in particular. Kill a 
person for their politics and you may not extinguish 
the politics. You may consecrate them. The crowd 
does not always leave an execution convinced of the 
state’s virtue. Sometimes it leaves in love with the 
one the state killed.

Every abolition movement carries its own list of 
the dead it did not set out to make into saints, but 
made into saints anyway, because the state insisted 
on killing them in public.  I  am careful  with this 
passage.  Sanctifying  anyone  the  state  executes, 
guilty or innocent, is its own kind of danger. It can 
excuse what a person did, or worse, romanticize the 
very machinery that killed them. Shelley is naming 
a fact about spectacle here, not issuing an altar 
call. I try to hold the passage the same way.
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V I I

THE COMMON CRIMINAL

T H E  T E X T

Secondly—persons  of  energetic  character,  in 
communities  not  modelled  with  philosophical 
skill to turn all the energies which they contain to 
the purposes of common good, are prone also to 
fall into the temptation of undertaking, and are 
peculiarly  fitted  for  despising  the  perils 
attendant  upon  consummating,  the  most 
enormous  crimes.  Murder,  rapes,  extensive 
schemes of plunder, are the actions of persons 
belonging to this class; and death is the penalty 
of conviction. But the coarseness of organisation, 
peculiar  to  men  capable  of  committing  acts 
wholly selfish, is usually found to be associated 
with a proportionate insensibility to fear or pain. 
Their  sufferings  communicate  to  those  of  the 
spectators, who may be liable to the commission 
of similar crimes, a sense of the lightness of that 
event,  when  closely  examined,  which  at  a 
distance, as uneducated persons are accustomed 
to do, probably they regarded with horror. But a 
great majority of the spectators are so bound up 
in the interests and the habits of social union that 
no  temptation  would  be  sufficiently  strong  to 
induce them to a commission of the enormities to 
which  this  penalty  is  assigned.  The  more 
powerful,  the  richer  among  them,—and  a 
numerous class of little tradesmen are richer and 
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more powerful than those who are employed by 
them, and the employer, in general, bears this 
relation  to  the  employed,—regard  their  own 
wrongs as, in some degree, avenged, and their 
own rights secured by this punishment, inflicted 
as the penalty of whatever crime.

E D I T O R ’ S  N O T E

I will not smooth this paragraph over for the reader, 
and I will not pretend Shelley’s own class did not 
shape it. “Coarseness of organisation.” The “little 
tradesmen” who feel richer and safer watching a 
poor  man  hang.  This  is  a  twenty-two-year-old 
aristocrat’s language for people he had likely never 
sat  across  a  table  from,  and  it  carries  every 
prejudice of an Englishman who never once faced 
the workhouse or the noose himself.

And yet  buried inside the condescension is  a 
diagnosis I recognize from every jury pool I have 
watched  seated  in  an  American  courtroom.  The 
people with the least to fear from the system are 
often the ones most certain the system is protecting 
them.  Security  purchased  with  someone  else’s 
death still feels, to most of the people buying it, like 
a fair bargain. Shelley got the why right even where 
he got the who wrong. I have printed the passage 
whole,  prejudice and all,  because an abolitionist 
text that hides its author’s failures from the reader 
has  already  started  lying  to  it  about  something 
larger.
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V I I I

THE MARK OVERSHOT

T H E  T E X T

In cases of murder or mutilation, this feeling is 
almost universal. In those, therefore, whom this 
exhibition  does  not  awaken  to  the  sympathy 
which extenuates crime and discredits the law 
which  restrains  it,  it  produces  feelings  more 
directly  at  war  with  the  genuine  purposes  of 
political society. It excites those emotions which 
it is the chief object of civilisation to extinguish 
for ever,  and in the extinction of which alone 
there can be any hope of better institutions than 
those  under  which  men  now  misgovern  one 
another. Men feel that their revenge is gratified, 
and  that  their  security  is  established,  by  the 
extinction and the sufferings of beings, in most 
respects resembling themselves; and their daily 
occupations constraining them to a precise form 
in  all  their  thoughts,  they  come  to  connect 
inseparably the idea of their own advantage with 
that of the death and torture of others.

The passion of revenge is originally nothing more 
than an habitual perception of the ideas of the 
sufferings of the person who inflicts an injury, as 
connected, as they are in a savage state, or in 
such portions of society as are yet undisciplined 
to civilisation, with security that that injury will 
not be repeated in future. This feeling, engrafted 
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upon superstition and confirmed by habit, at last 
loses sight of the only object for which it may be 
supposed to have been implanted, and becomes a 
passion and a duty to be pursued and fulfilled, 
even to the destruction of those ends to which it 
originally tended.

The  savage  and  the  illiterate  are  but  faintly 
aware of the distinction between the future and 
the past; they make actions belonging to periods 
so distinct, the subjects of similar feelings; they 
live only in the present, or in the past as it is 
present. It is in this that the philosopher excels 
one of the many; it is this which distinguishes the 
doctrine of philosophic necessity from fatalism; 
and that determination of the will, by which it is 
the  active  source  of  future  events,  from that 
liberty  or  indifference,  to  which  the  abstract 
liability  of  irremediable  actions  is  attached, 
according to the notions of the vulgar. This is the 
source of the erroneous excesses of Remorse and 
Revenge;  the  one  extending  itself  over  the 
future, and the other over the past; provinces in 
which their suggestions can only be the sources 
of evil.

E D I T O R ’ S  N O T E

Revenge, Shelley says, begins as something almost 
reasonable, a settled expectation that the harm will 
not repeat itself,  and then overshoots that mark 
until it becomes a passion pursued for its own sake, 
cut  loose  from the  safety  it  was  ever  meant  to 
secure. He closes the passage by setting revenge 
beside  remorse:  the  one  extends  itself  over  the 
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past, the other over the future, and neither, left 
ungoverned, does the living any good.

This is where a poet’s psychology gets ahead of 
two  centuries  of  restorative-justice  literature.  I 
have sat with murder victims’ family members who 
wanted the execution and got it, and I have sat with 
murder victims’ family members who wanted the 
execution and got it and found that the wanting did 
not  stop the day the man died.  The mark,  once 
overshot, does not travel back to where it started. 
Shelley  knew that  before  anyone  had  a  clinical 
name for it.
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I X

MILD LAWS,  RARE CRIMES

T H E  T E X T

Nothing is more clear than that the infliction of 
punishment in general,  in a degree which the 
reformation  and  the  restraint  of  those  who 
transgress  the  laws  does  not  render 
indispensable,  and  none  more  than  death, 
confirms all the inhuman and unsocial impulses 
of men. It  is almost a proverbial remark, that 
those nations in which the penal code has been 
particularly mild, have been distinguished from 
all others by the rarity of crime. But the example 
is to be admitted to be equivocal. A more decisive 
argument is afforded by a consideration of the 
universal connexion of ferocity of manners, and a 
contempt  of  social  ties,  with  the  contempt  of 
human  life.  Governments  which  derive  their 
institutions from the existence of circumstances 
of  barbarism  and  violence,  with  some  rare 
exceptions perhaps, are bloody in proportion as 
they are despotic, and form the manners of their 
subjects to a sympathy with their own spirit.

E D I T O R ’ S  N O T E

Shelley makes an empirical claim here and has the 
honesty  to  call  it  “equivocal”  in  the  very  next 
sentence: mild penal codes, he says, correlate with 
rarer  crime.  Modern  criminology  has  spent  two 
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centuries testing that claim with better data than 
Shelley had, and the finding holds up better than 
most  nineteenth-century  social  science generally 
does.  Certainty  of  consequence  deters  more 
reliably  than  severity  of  consequence,  and  the 
harshest available penalty tends to buy very little 
marginal safety over a merely serious one.

What  Shelley  saw  without  the  data  was  the 
second  half  of  his  own  argument,  the  half  that 
matters more to me: violent states make violent 
subjects. He calls it a “sympathy” between despotic 
governments and the manners of the people they 
govern. I have watched states execute people at 
record pace and then act surprised when their own 
prisons and streets do not get gentler for it. Shelley 
was not surprised. He told them so first.
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X

THE TOWER OF SILOAM

T H E  T E X T

The  spectators  who  feel  no  abhorrence  at  a 
public  execution,  but  rather  a  self-applauding 
superiority, and a sense of gratified indignation, 
are  surely  excited  to  the  most  inauspicious 
emotions. The first reflection of such a one is the 
sense of his own internal and actual worth, as 
preferable  to  that  of  the  victim,  whom 
circumstances  have  led  to  destruction.  The 
meanest wretch is impressed with a sense of his 
own comparative merit. He is one of those on 
whom the tower of Siloam fell not—he is such a 
one as Jesus found not in all Samaria, who, in his 
own soul, throws the first stone at the woman 
taken in adultery.  The popular religion of  the 
country  takes  its  designation  from  that 
illustrious  person whose  beautiful  sentiment  I 
have quoted. Any one who has stript from the 
doctrines of this person the veil of familiarity, 
will  perceive  how  adverse  their  spirit  is  to 
feelings of this nature.

E D I T O R ’ S  N O T E

An atheist  reached further into  the Gospel  here 
than most preachers I have shared a pulpit with. 
Shelley  pulls  the  tower  of  Siloam  out  of  Luke 
thirteen, the eighteen killed when it collapsed, the 
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ones Jesus refused to call more sinful than anyone 
left standing, and sets it against a crowd outside 
the  gallows  congratulating  itself  on  its  own 
survival. Then he reaches for John eight, the stone 
no one in that crowd around the accused woman 
was fit to throw, and asks what kind of Christian 
nation builds a public spectacle out of exactly the 
gesture its own scripture forbids.

I have stood outside those walls. I have watched 
people gather in lawn chairs to celebrate a death, 
and I have watched other people gather across the 
road to grieve one, and both crowds believed they 
knew something the other did not. Shelley is right 
about the meanest wretch in his tower-of-Siloam 
crowd: he is comforted less by his own goodness 
than by his own survival, and mistakes the second 
feeling  for  the  first.  I  have  felt  the  temptation 
myself, walking back to my car after a killing I could 
not stop. It is not virtue that lets you drive home.

The fragment ends here. Shelley never told us 
what it is instead.
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Afterword

The  manuscript  simply  stops.  There  is  no 
concluding  paragraph,  no  closing  argument 
gathered up and handed to the reader,  because 
Shelley set the pages down one day in 1815 and, as 
far  as  anyone has  ever  established,  never  came 
back to them. Seven years later the sea did the 
same  thing  to  him  that  his  fragment  describes 
doing  to  everyone  eventually:  it  disrobed  him, 
without warning, of every certainty he had been 
building  toward.  Mary  Shelley  found  the  pages 
afterward and refused to let the unfinished stand 
for the unimportant.

I have organized a great many unfinished things 
in the years I have spent on this work. Appeals cut 
off  mid-argument  by  a  clock  nobody  agreed  to. 
Clemency  petitions  filed  and  answered  with 
silence. Letters from men who did not live to read 
my reply. The fragment is not a lesser form for this 
subject. It may be the truest one available to it. 
Nobody who has stood where an execution happens 
gets to walk away with a tidy final paragraph. The 
sentence  just  stops,  and  somebody  else  has  to 
decide what comes next.

Shelley handed that decision to whoever found 
the pages after him. I am handing it to you. The 
tower falls  on someone new most  weeks in  this 
country. The crowd still gathers, still measures its 
own goodness by its own survival, still mistakes the 
one for the other. Finish the sentence he could not. 
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It  is  still,  in  the  places  that  matter,  exactly  as 
unfinished as he left it.

Rev. Dr. Jeff Hood
North Little Rock, Arkansas

2026
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Def in i t ions  and  Terms

Reformer. Shelley’s own capitalized term for the 
political radical seeking structural change; in his 
usage a specific vocation, not a vague sentiment.

the modern Academy.  Shelley’s phrase for the 
skeptical philosophy of his own moment, invoked to 
argue that materialist science cannot rule out the 
survival of consciousness after death.

the  atomic  system.  The  materialist  doctrine, 
descending  from  ancient  atomism  through 
eighteenth-century  philosophy,  which  Shelley 
argues addresses only the relations among objects 
as  perceived  by  the  mind,  not  the  nature  of 
existence itself.

Basil Montagu (1770–1851). English lawyer and 
penal  reformer,  a  friend  of  Shelley’s  circle  who 
compiled  a  multi-volume  anthology  of  writing 
against capital punishment.

Sir  Samuel  Romilly  (1757–1818).  Whig  law 
reformer  who  spent  his  career  in  Parliament 
reducing  the  number  of  offenses  punishable  by 
death under English law.

William  Godwin  (1756–1836).  Philosophical 
anarchist, author of Political Justice, and Shelley’s 
father-in-law  by  his  marriage  to  Mary 
Wollstonecraft Godwin.
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Peterloo. The 16 August 1819 cavalry charge on a 
peaceful reform rally in Manchester, which killed at 
least eleven people and occasioned Shelley’s poem 
The Masque of Anarchy.

the tower of Siloam. A reference to Luke 13:4, in 
which Jesus refuses to call eighteen people killed by 
a  collapsing  tower  more  sinful  than  anyone  left 
standing.

philosophic necessity. The determinist position, 
associated  with  Godwin,  which  Shelley 
distinguishes from fatalism in Section VIII: the will 
remains  the  active  source  of  future  action  even 
though it is itself shaped by prior causes.

nitrogen hypoxia. A method of execution by inert-
gas asphyxiation first used by the state of Alabama 
in January 2024, referenced in this volume’s notes.

mitigation.  In  American  capital  defense,  the 
evidence offered at sentencing about a defendant’s 
history, circumstances, and character, intended to 
weigh against a death sentence.

clemency. An act of mercy by a governor or other 
executive authority, commuting a death sentence 
or, more rarely, granting a full pardon.
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U N D E R  S E N T E N C E  O F  D E A T H

F O R E W O R D

I have sat in the chair where someone will sit tomorrow and wait to 
die. Not the condemned person’s chair — their cell, their waiting 
room,  whatever  space  the  state  has  designated as  the  last  stop 
before the machinery of execution takes over. I know the quality of 
that particular silence. I know how time moves in those rooms — 
not slowly, as you might expect, but in fragments, lurching and 
stuttering, an hour gone before you noticed it passing, then thirty 
seconds that refuse to end. I know what it costs a person to maintain 
their dignity in a room like that, knowing what is coming, knowing 
that nothing they do or say or pray will change the arithmetic of the 
calendar.

Victor Hugo knew that room too. He had been inside French 
prisons. He had watched men condemned to the guillotine. He had 
seen the crowd gather in the Place de Grève. When he wrote this 
novel  in  1829 — quickly,  in  something close to  one continuous 
burst, at the age of twenty-seven — he wrote from something more 
than imagination. He wrote from witness.

The novel is a diary. No name is given for the narrator. No crime 
is specified. This is deliberate. Hugo understood that naming the 
crime would allow the reader to exclude themselves — to say, I 
would not have done that, therefore this does not concern me. By 
leaving the crime unnamed, he forces the question: not whether this 
particular man deserves to die, but whether any person’s death can 
be managed, bureaucratized, scheduled, and carried out by the state 
without an act of profound moral violence being done — not only to 
the condemned, but to everyone who participates, everyone who 
watches, everyone who consents.

The argument is the same in Tehran in 2026 as it was in Paris in 
1829.  The  mechanism  is  different  —  hanging  rather  than  the 
guillotine, a mobile crane rather than a wooden scaffold, a mullah 
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U N D E R  S E N T E N C E  O F  D E A T H

rather than a priest, the Supreme Leader rather than the king who 
will not act — but the essential situation is identical. A human being 
has been processed by a legal system, sentenced to death, and is 
now sitting in a cell counting the remaining hours of his life. The 
state has decided that this death will serve a purpose. Hugo spent 
his entire life arguing that it would not.

Iran executes more people than any country on earth except 
China. In 2025 the documented total passed sixteen hundred, the 
highest annual figure recorded there since 1989. The charges are 
frequently elastic to the point of meaninglessness —  moharebeh, 
enmity against God; efsad-e fel-arz, spreading corruption on earth 
—  categories  capacious  enough  to  include  political  dissidents, 
religious minorities, people who posted something online during a 
protest, people whose confessions were extracted under duress in 
Ward 209 of Evin Prison. Since the uprising that began at the end of 
December 2025, and the killings that followed it in January, the 
Revolutionary Courts have been running a conveyor. Most of the 
hangings are carried out inside prison walls at dawn and announced 
afterward, if they are announced at all.  Some are carried out in 
public squares, the body left suspended for hours as a message to 
the  living.  The  Islamic  Republic  frames  all  of  them as  divinely 
sanctioned — as acts of justice endorsed by God and required by the 
Quran. This is the additional cruelty of the Iranian context that 
Hugo did not face: not only does the state kill you, but it kills you in 
God’s name, and the mullah who comes to your cell in the final 
hours  tells  you  to  make  your  peace  with  the  God  whose  law 
demands your death.

I want to say something about the daughter. Hugo’s narrator 
has a three-year-old daughter named Marie.  In the penultimate 
scene, she comes to the prison — brought there by her grandmother, 
who does not know who has asked to see her. The child does not 
recognize her father. He has been so changed by the months in 
prison, so hollowed out, that his own daughter looks at him and sees 
a stranger. He does not identify himself. He holds her briefly, weeps 
into her hair, and lets her be taken away. It is the most devastating 
scene in the novel because it shows what the death penalty actually 
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costs  — not  the  moment  of  death,  which is  brief,  but  the  long 
destruction of the person before that moment arrives.

The daughter in this edition is named Maryam. She is three 
years  old.  She has  her  father’s  eyes  and her  mother’s  stubborn 
mouth. She does not recognize him either. He lets her go. That scene 
is the same in every language.

I have been in the rooms where men wait to die. I have held their 
hands. I have said whatever words seemed most honest and most 
kind, knowing they were not enough. I have walked out of those 
buildings into the living world and felt the dissonance of being a 
person  who  goes  home  afterward.  Hugo’s  novel  is  about  that 
dissonance — about the obscenity of the fact that while one man sits 
counting hours,  the rest  of  the city  is  going about its  business, 
drinking tea, watching television, arguing about politics, putting 
children to bed. The state has arranged a death. The city does not 
stop. The state calls this justice.

It is not justice. It is killing. The method, the justification, the 
jurisdiction — these are details. The killing is the constant.

Rev. Dr. Jeff Hood
North Little Rock, Arkansas
2026
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E D I T O R ’ S  N O T E

The Author

Victor  Hugo (1802–1885)  is  one  of  the  great  figures  of  French 
literature — the author of Les Misérables, The Hunchback of Notre 
Dame,  and  an  enormous  body  of  poetry,  drama,  and  political 
writing. He was also a lifelong opponent of capital punishment who 
used every form available to him — fiction, polemic, public address, 
personal  intervention — to argue for  its  abolition.  He appealed 
personally to authorities in France, Belgium, and the United States 
on behalf of individual condemned prisoners. Writing from exile on 
Guernsey, he sent an open letter in defense of John Brown on 2 
December 1859, not knowing it was the day Brown would hang. He 
appealed again in 1867 on behalf  of Maximilian of Mexico. The 
campaign he joined as a young man was still unfinished when he 
died; France did not abolish the guillotine until 1981.

Under Sentence of  Death (in French:  Le Dernier Jour d’un  
condamné)  was  written  in  1829,  when Hugo was  twenty-seven 
years old. He began it, by his own account, the day after passing a 
public square where an executioner was greasing the guillotine in 
preparation for a scheduled killing, and he finished it very quickly. 
Charles Gosselin published it in Paris in February 1829 without the 
author’s name. Reviewers initially debated whether it was fiction or 
an actual document — a genuine prisoner’s diary — a confusion 
Hugo later treated as evidence that the book had achieved what he 
intended.  On  15  March  1832  he  added  a  long  preface  and  his 
signature to the second edition, and there he was explicit about his 
purpose. The book, he wrote, was a plea for the abolition of the 
death penalty: not the defense of any particular criminal, but the  
general and permanent plea for all the accused, present and to  
come.
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The Novel

The novel takes the form of a diary kept by a condemned man from 
the day of his sentencing to the final moments before his execution. 
No name is given. No crime is specified. The anonymity is the point: 
Hugo refuses to give the reader a way to distinguish himself from 
the narrator, refuses to allow the comfortable moral distance of “I 
would not have done that.” The narrator is simply a human being 
who has been sentenced to die, who loves his daughter, who has 
memories and fears and a body that will cease to function on a 
specific date already written in a ledger somewhere.

Hugo structures the diary around the psychological reality of 
waiting — the way the knowledge of a fixed execution date colonizes 
every thought, corrupts every pleasure, makes time itself a kind of 
torture.  The  novel  moves  from  the  Bicêtre  prison  to  the 
Conciergerie to the final journey through the streets to the Place de 
Grève.  In  the  penultimate  scene  the  narrator’s  three-year-old 
daughter is brought to see him; she does not recognize him.

The Contemporary Setting

This  edition  moves  the  story  to  Tehran  in  2026  and  sets  the 
execution by public hanging rather than guillotine.

Iran executes more people annually than any country except 
China. Iran Human Rights and ECPM documented at least 1,639 
executions there in 2025, a sixty-eight percent increase over the 
previous year and the highest recorded figure since 1989. Roughly 
half were for drug offenses. The charges most commonly brought 
against political prisoners are moharebeh — enmity against God, or 
waging  war  against  God  —  and  efsad-e  fel-arz,  spreading 
corruption on earth. Both are hadd offenses. Both are broad enough 
to encompass virtually any form of political opposition, and both 
routinely  produce  death  sentences,  though  neither  carries  a 
mandatory one: under Articles 282 and 286 of the Islamic Penal 
Code the court chooses among several prescribed punishments, of 
which execution is one.
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The  setting  is  specific  to  this  moment.  Nationwide  protests 
erupted at the end of December 2025. Security forces answered 
them with lethal force on a mass scale on 8 and 9 January 2026 and 
arrested tens of thousands. In the months since, the Revolutionary 
Courts have issued and carried out death sentences against people 
detained in those protests at a pace without recent precedent — 
some  for  alleged  violence,  some  for  transporting  the  wounded, 
some on charges that were never made public because the hearings 
are  closed  and  the  judgments  are  not  published.  Amnesty 
International documented dozens of such executions in the first half 
of 2026 alone, following what it described as torture-tainted and 
grossly unfair trials. The narrator of this edition is a man swept up 
in the long tail of that crackdown.

He is held in Ward 209 of Evin Prison, the wing controlled by 
the Intelligence Organization of the Islamic Revolutionary Guard 
Corps and used primarily for political prisoners and those charged 
with offenses against the state. His crime, like the original’s, is not 
specified. His daughter is named Maryam. The mullah who comes 
to attend him in his final hours holds the same role as Hugo’s priest.

The  novel’s  argument  requires  no  translation.  The  Islamic 
Republic’s claim that its executions are divinely sanctioned is the 
same claim that every state apparatus of execution has made in 
every era — that God, or nature, or justice, or necessity demands 
this particular death. Hugo’s answer to that claim in 1829 is the 
same answer this edition makes in 2026: no authority — divine, 
legal, or political — can transform the killing of a human being into 
an act of justice. It remains killing. And the person dying in the last 
cell at the end of the corridor feels every second of it.

A Note on the Form and on Three Choices

Hugo’s original is divided into short chapters, most of them only a 
page or two, each a dated or timed entry in the narrator’s diary. This 
edition condenses them into ten, each covering the same essential 
ground.  The  narrator’s  voice  —  educated,  lyrical,  increasingly 
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desperate,  capable  of  terrible  clarity  and  moments  of  almost 
unbearable tenderness — is preserved throughout.

Three  choices  in  this  adaptation  are  deliberate  and  worth 
naming.

The first is the public execution. The overwhelming majority of 
executions in Iran are carried out inside prisons at dawn. Public 
hangings are a small fraction of the total, and public hangings of 
political  prisoners  are  rarer  still.  But  they are  not  hypothetical: 
three protesters were hanged publicly in Qom in March 2026, and 
two more were publicly executed that July. When the state chooses 
to kill  someone where people can watch, that choice is itself an 
argument, and the narrator recognizes it as one.

The second is the hour. Hugo’s condemned man goes to the 
Place de Grève in the late afternoon, and this edition keeps his 
clock. An Iranian execution would ordinarily come at dawn. The 
final day is compressed here as Hugo compressed it, because the 
shape of that day — the warden’s visit,  the cleric, the child, the 
transport — is the architecture of the book.

The third is that the narrator has read Hugo. He recalls the 
novel from university and quotes it once. This is not an accident of 
the reset. He is a literate man detained on political charges in a 
country where such men are routinely detained, and the tradition 
he is dying inside of is one he can name. Hugo wrote a plea for all the 
accused, present and to come. The narrator of this edition is one of 
the ones to come.
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I .  S E N T E N C E D

Sentenced to death.
For five weeks I have lived with this single thought — always 

alone with it, always frozen by its presence, always crushed beneath 
its weight.

Before,  I  was  a  man like  other  men.  Each day had its  own 
texture,  its  own particular  quality  of  morning light  through the 
apartment window, its own arguments and small pleasures. I had a 
wife, a daughter, a career I had managed with some care, opinions 
about  things  that  seemed  important.  The  future  was  a  space  I 
occupied  with  reasonable  confidence,  a  country  in  which I  had 
citizenship.

Now that country has been revoked.
Now I have one thought only, and it is this: that I have been 

sentenced to death. It is not a thought that one can place beside 
other  thoughts  and  compare.  It  is  not  a  thought  at  all,  in  the 
ordinary sense — it is a condition, a weather, a gravity that acts on 
every other thing. When the guard brings my food I see it on his face 
— the slight shift in how he holds himself before a man who will not 
be alive in three weeks. When I read (they have given me books, a 
small mercy I did not expect) I find after a paragraph that I have not 
read but rather stared, that the words have passed through my eyes 
without registering, because the sentence was there again, between 
me and the page.

Sentenced to death.
I say it to myself sometimes, deliberately, as an experiment. I try 

to make it mean what it says. I cannot. The mind refuses. There is 
something in the structure of human consciousness — some deep 
assumption of continuation — that the sentence cannot penetrate. 
And yet it is true. A judge in a robe read it from a paper, in a room 
full of people, and everyone wrote it down, and now it is in a ledger 
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somewhere, and in less than three weeks they will come and carry it 
out.

I write this from my cell in Evin Prison, Ward 209. The ward is  
controlled by the Intelligence Organization of the Revolutionary 
Guards. The ceiling is low. The walls are white. There is a drain in 
the floor and a camera in the corner and a slot in the door through 
which a tray appears three times a day. I am not permitted to know 
what time it is. I am not permitted natural light. I have been here 
two and a half months, and the sentence was read to me on the 
forty-third day.

My crime is written in the papers. I will not write it here. It does 
not matter, in the end, what the papers say. What matters is that a 
court has decided the state requires my death, and that the state has 
found language in scripture to say so. God’s law is clear, the judge 
told me. Your life is forfeit. God’s mercy is not yours to claim.
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I I .  T H E  T R I A L

The trial lasted three days. I call it a trial in the way one uses words 
conventionally, to indicate that a proceeding took place in a room 
with a judge and a defendant and an outcome. Whether it was a trial 
in any sense that the word is supposed to carry — a genuine inquiry 
into truth, a genuine weighing of evidence — this I do not know. I 
was present for most of it, and I cannot tell you.

On the first morning they brought me in handcuffs and sat me in 
a chair behind a metal rail. The room was small, with painted walls 
and fluorescent lights and portraits of the Supreme Leader and the 
founder of the Republic on the wall behind the bench. The judge was 
a cleric in a black turban. He had a neat beard and reading glasses 
and the manner of a man who has done this many times before and 
finds it neither pleasant nor unpleasant — simply the work in front 
of him. The hearing was closed. No one was there for me.

The prosecution was presented by a man who spoke quickly and 
with apparent certainty. He had documents and testimony and a 
video that had been played on state television, in which I appeared 
to confess to what I was accused of. I will not say the confession was 
false. I will say that it was obtained after fourteen days in which I did 
not sleep for more than two hours at a time, and that certain things 
that look like choices, when a person is that tired, are not choices in 
any meaningful sense.

My lawyer — a young man assigned to me by the court — had 
been  given  my  file  the  morning  of  the  trial.  He  asked  for  a 
postponement. The judge denied it. He asked several questions in 
cross-examination  that  seemed  to  confuse  the  prosecution’s 
witnesses. The judge struck most of his questions from the record as 
irrelevant or as contrary to the dignity of the court. He was, I think, 
genuinely trying to help me. I did not blame him for what happened. 
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He was doing what he could in the time available, and the outcome 
was never in question.

On  the  third  day  the  judge  read  the  verdict.  Guilty  of 
moharebeh —  enmity  against  God.  Guilty  of  efsad-e  fel-arz — 
spreading corruption on earth. For each of these the court may 
choose among several punishments, and the court chose death. He 
delivered the sentence in a voice that I noticed, with the strange 
detachment of shock, was entirely ordinary — the voice one uses to 
give  directions,  or  to  describe  the  weather.  He  may  have  said 
something about God’s mercy. I believe he did. The words reached 
me and passed through without leaving any mark.

I looked at the portrait of the Supreme Leader on the wall as the 
guard came to take me back to my cell. I thought: there is a man who 
could stop this. He is alive in this city at this moment, perhaps 
twenty kilometers from where I am sitting. He could make a call. 
Nothing would happen to him if he made the call — the opposite. He 
would  be  praised  for  his  mercy,  his  wisdom,  his  Islamic 
compassion. He will not make the call. I know this without needing 
to be told.
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I I I .  E V I N

Evin Prison sits at the northern edge of Tehran, against the foothills 
of the Alborz Mountains. From the main road it looks unremarkable 
— concrete walls, surveillance cameras, an entry gate with guards. 
The Alborz rises green and white behind it. On clear days you can 
see the snow on the peaks. I know this because a guard described it 
to me once, in an unguarded moment of something that might have 
been pity. I have not seen the mountains. I have not seen natural 
light since the day they brought me here. The window in my cell is 
painted over.

The cell is four paces wide and six paces long. I have measured 
this many times. A sleeping mat on the floor, a thin blanket, a small 
squat toilet and a tap that produces water that is sometimes warm. 
The camera in the corner has a red light that stays on. I have learned 
not to look at it, the way one learns not to look at a wound. A slot in 
the door. Fluorescent light twenty-four hours a day. The light never 
changes;  there  is  no  way  to  tell  day  from  night  except  by  the 
regularity of the meal trays.

In the first weeks after sentencing they gave me paper and a pen, 
which I believe they have since come to regret. I began to write, not 
because I thought it would do any good, but because the alternative 
was to sit on the mat and think, and thinking had become a form of 
torture too refined to endure indefinitely.

I have written about my daughter. I have written about my wife. 
I have written about the morning the guards came to our apartment, 
the particular way the light was coming through the kitchen window 
when the knock came, which I remember precisely and which I 
know I will be thinking about when they come for me on the last 
morning. I have written about my parents, who are old, and who 
have been told nothing — I have been told nothing about whether 
they have been told anything. I have written, in the night watches 
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when the corridor outside goes quiet, about the nature of death, 
which I cannot comprehend no matter how deliberately I approach 
it, as a mathematician approaches a problem — systematically, from 
all angles, with patience — and which refuses to yield any meaning 
at all.

I write now because not writing is worse.
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I V .  T H E  W A L L S

I was taken once, briefly, to a larger cell while mine was searched. In 
that  cell  the  walls  were  covered  with  writing  —  names,  dates, 
fragments of prayer, lines of poetry I recognized and some I did not, 
numbers that might have been dates or sentences or ages. Many 
generations of condemned men had left their marks in the plaster, 
and subsequent coats of paint had not entirely covered the deeper 
cuts. I pressed my fingers into the grooves of the letters and thought 
about the hands that had made them.

One inscription was a name and a date from 2009 — the year of 
the Green Movement, when hundreds of protesters were arrested 
after the disputed election. One was a line of verse in a careful hand, 
something about waiting for morning, with no poet’s name beneath 
it and no name of its own. I did not recognize it. It may have been 
the man’s  own. He had begun to scratch it  out again and then 
stopped partway, as though he had thought better of hope and then 
thought better of that.

One was a number — 22 — which might have been an age, the 
age at which its author was executed. If it was an age then he was 
twelve years younger than I am. My daughter will one day be older 
than he ever became.

I found, in the lower corner behind the toilet, a small drawing of 
a bird in flight. It had been made with great care — you could see 
from the fineness of the line that it had taken time, that whoever 
made it had worked on it over many sessions, returning to add 
detail,  refine  the  wing  angle,  add  a  suggestion  of  wind  in  the 
feathers. The bird was rising. It was not a symbol I could interpret 
with confidence. It was simply a bird, drawn by a man in a cell who 
wanted to make something beautiful before he died.

I did not add my name to the walls. I thought about it. But I did 
not want to leave only a name. A name without context is nothing — 
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just proof of presence, a mark an animal might make on a tree. If 
anything remains of me, I want it to be something that explains, that 
gives weight to the name. I want Maryam, when she is old enough, 
to know who I was — not just that I existed, but what it felt like to 
exist, inside this particular body, during these particular weeks, in 
this particular cell at the end of the corridor in Evin Prison.

This is what it feels like. It feels like being alive while knowing, 
with increasing certainty, that the aliveness will be terminated on a 
specific date by a specific mechanism. The specific mechanism is 
hanging. I have tried not to think about the specific mechanism. I 
have not succeeded.
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V .  T H E  E X E C U T I O N  Y A R D

One week ago I was permitted into the courtyard for exercise — 
forty minutes, the first time I had been outside the cell since the 
sentencing. The courtyard was a concrete rectangle with high walls 
and a narrow rectangle of sky above. Three other men were there, 
each with his  own guard,  none of  us permitted to speak to the 
others.

I knew, looking at them, that they were also under sentence. 
There is something in the posture of a man waiting to be executed 
that distinguishes him from a man serving a term, even a long one. 
A term has an end that the man will reach. These men moved with 
the particular economy of people who had stopped planning for a 
future.

One was  young — perhaps  twenty-five.  He had dark  circles 
under his eyes and a recent bruise on his jaw, yellowing. He walked 
in careful circles near the wall on the far side of the courtyard. At 
one point he stopped and pressed his forehead against the concrete 
of the wall and stayed that way for perhaps thirty seconds. No one 
interfered. The guard looked at the sky.

I wanted to speak to him. I wanted to say — I don’t know what I 
wanted to say. That I see you. That whatever brought you here, I do 
not think it makes your life worth less than mine. That the young 
man  you  were  before  all  this  is  still  the  person  I  see  in  this 
courtyard, not the charge in the court document. But I was not 
permitted to speak, and perhaps even permitted I would have found 
no words adequate to what I wanted to say.

Through  a  door  in  the  far  wall  I  heard,  once,  a  sound  I 
recognized and then immediately tried to un-recognize.  A voice 
beginning something — a prayer, I think — and then cut short. Then 
silence.  Then  ordinary  prison  sounds  again,  as  if  nothing  had 
occurred.
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I went back to my cell and I wrote nothing for two days.
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V I .  T R A N S F E R

This morning, without warning, they moved me.
The guard came at what I estimated to be five in the morning 

and said: gather your things. I had very little — the paper I had been 
writing on, a Quran they had provided, a photograph of Maryam 
that my wife sent and that  was somehow permitted.  I  held the 
photograph for a moment before putting it in my pocket. She is 
three years old in the photograph. She is sitting on the floor with her 
legs out in front of her and she is laughing at something off to the 
right of the frame. Her hair is dark and curly and her eyes are my 
eyes and she is the most beautiful person I have ever seen.

They put me in a van with blacked-out windows. I could not tell 
the route we took. After perhaps thirty minutes, a door opened, and 
I was brought into a building that I did not recognize. They put me 
in a room that was larger than my cell at Evin — a table, a chair, a 
bed with an actual mattress, a window with bars that looked into a 
concrete  airshaft  rather  than the  painted-over  glass  I  had been 
living with. I could not see the sky, but I could tell from the quality of 
the light reflected in the airshaft that it was daylight outside.

A guard told me the date. I had lost count and did not know if he 
was  telling  the  truth,  but  I  believed him because  there  was  no 
evident reason to lie. The date he gave me means that I have been in 
detention for ninety-three days total, and that the execution is now 
four days away.

Four days. I said it to myself several times. I tried to make it feel 
like something. It felt like nothing. The mind refuses, as I have 
written before. The mind takes the number and turns it over and 
cannot find purchase on it.

I asked the guard for more paper. He said he would see. I asked 
if I could receive a visitor — my wife, my mother, anyone. He said he 
would pass on the request. He did not say it in the way of a man who 

21



U N D E R  S E N T E N C E  O F  D E A T H

intends  to  pass  on  anything.  He  said  it  in  the  way  of  a  man 
concluding a conversation.
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V I I .  M O R N I N G

It is morning. I know this because the light has changed in the 
airshaft — it has shifted from the gray of early dawn to something 
fuller, with actual color, a pale orange that touches the upper edge of 
the concrete wall. I have been awake since the middle of the night. 
There is no clock in this room. I know only that the call to prayer 
reached  me  at  some  point  in  the  dark,  from  a  loudspeaker 
somewhere beyond the walls, and that I was already lying there 
awake when it came.

The guard who brought my morning tray said nothing unusual. 
He set the tray on the table and left. But when he came for the tray 
an hour later, the warden came with him — a man in a dark suit who 
had been to my cell once before, shortly after my arrival, to ask if I 
had complaints.  He asked again  whether  I  had complaints.  He 
asked how I had slept. He called me Agha — Sir. He left.

This is the ceremony of the final day. I know it because I have 
read Hugo’s novel,  years ago, in university — the governor who 
visits on the morning of the execution, the suddenly ceremonious 
courtesy, the implicit apology that is not quite an apology. When 
Hugo’s  condemned man receives  that  visit,  he  writes:  It  is  for  
today. That  entry  is  two  lines  long,  and  the  two  lines  contain 
everything.

It is for today. I write this at mid-morning, I believe. The tray 
with breakfast has been taken. The warden has made his visit. The 
mullah who has come to my cell twice in the last four days has not 
yet arrived, but I expect him. Somewhere in this building there are 
preparations being made — not the scaffold-building that Hugo 
describes, the carpenters working in the night — but their modern 
equivalent.  Administrative  preparations.  Paperwork.  The 
coordination of officials and vehicles and the particular machinery 
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that will be used to end my life. All of this is happening now, in other 
rooms, while I sit here and write.

I asked the guard, when he came for the tray: has anything come 
from the Supreme Leader’s office? He did not answer. He looked at 
a point slightly to the left  of  my face and waited for me to say 
something else. When I said nothing more, he left.

Nothing will come from the Supreme Leader’s office. I knew this 
before I  asked.  The asking was not hope;  it  was ritual,  the last 
motion of a form that had become meaningless.

24



U N D E R  S E N T E N C E  O F  D E A T H

V I I I .  T H E  M U L L A H

He came at midday. An older man, with a white beard and the slow, 
deliberate movements of someone who has made peace with most 
things — the kind of person who in another context you might find 
reassuring. He sat across from me at the table and placed his hands 
on the surface between us. He asked if I had made my peace with 
God.

I told him I had been trying to pray and that the words would 
not come in the right order. He said that was common, and that God 
understood the disorder of the condemned heart. He recited some 
Quran — a passage from Al-Baqarah, about God being with the 
patient. He spoke about the mercy of martyrdom, about how the 
moment of death is also the moment of release, about how the brief 
passage of dying opens into an eternity that our finite minds cannot 
conceive.

I listened. I have not been violent or uncooperative with anyone 
in this building. I have no interest in making their work harder than 
it is; they are doing what the state has assigned them, just as the 
state assigned me this cell and this date.

But I found, listening to him, that what I could not accept was 
not the dying, precisely — it was the framing. The Islamic Republic 
had charged me with enmity against God. The Revolutionary Court 
had convicted me of spreading corruption on earth. The mullah was 
now telling me to make peace with God. All of this assumed that 
God  was  on  their  side  —  that  the  state  and  its  courts  and  its 
execution chamber were instruments of divine will, and that I was 
the party who had been distant from God, and that death would 
bring me back to him.

I said to the mullah: do you believe this execution is what God 
wants?

He looked at me for a moment. He said: the law is the law.
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I said: I know the law. I am asking about God.
He said: they are the same.
I did not argue further. He stayed another half hour, praying 

and reciting, and I sat with him and let him do his work, because it 
seemed to give him comfort, and comfort is not a thing I am in a 
position to deny anyone today.

After he left I remained at the table for a long time. The light in 
the airshaft had moved to the right, which meant it was afternoon. I 
thought about God. I have believed in God, in the approximate and 
unexamined way of people who grew up in religious households and 
absorbed belief along with everything else. I did not stop believing 
when I was arrested. I did not stop believing when I was sentenced. 
I  have  been  trying  to  find,  in  whatever  remains  of  my  faith, 
something that resembles peace, and what I have found instead is a 
question that will not resolve: if God is merciful, why has God made 
me capable of counting the hours until I am killed, and why has God 
given  me  a  three-year-old  daughter  who  will  grow  up  without 
knowing me?

I have not answered this question. I have run out of time to 
answer it.
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I X .  M A R Y A M

They told me at two in the afternoon that I would have a visitor. I 
was not told who. I assumed my wife; I hoped for my mother. When 
the  door  opened and the  guard brought  in  a  woman I  did  not 
immediately recognize — my wife’s mother, older and thinner than 
the last time I had seen her — and then a small child holding the 
woman’s hand, I understood what was happening before I had time 
to prepare for it.

My wife was not with them. I did not ask why. There are a 
hundred  reasons  in  this  country  why  a  woman  married  to  a 
condemned man might not be permitted through a door, and I did 
not want to spend the minutes I had on any of them.

Maryam is three years old. She was wearing a red coat that I did 
not recognize — it must be new since the last time I saw her, which 
was the morning of the arrest, three months ago. She had my eyes. 
She had her mother’s particular expression of cautious assessment 
when  faced  with  something  unfamiliar.  She  looked  at  me  with 
exactly that expression.

She did not know me.
I understood this in the first two seconds. The three-year-old 

mind holds what it sees daily and lets the rest dissolve. I had been 
gone three months, which at her age is long enough for a face to go. 
And the man in front of her was thin and pale, with a beard he had 
not worn before, in a room that smelled of disinfectant and fear. She 
looked at me and then looked up at her grandmother.

I  said her  name.  She looked back at  me.  Something moved 
across  her  face  —  not  recognition  exactly,  but  a  willingness  to 
consider. She was trying to locate me in her memory, and finding 
something approximate there,  something that resembled what I 
had been, close enough to make her tilt her head.
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I could not say: I am your father. I could not do that to her — 
bring her all the way to recognition and then take myself away from 
her in the same day. What would it cost her, to know her father’s 
face clearly and then lose it?

I held out my hand. She came to me, one step, then two, and I 
took her up in my arms and she let me hold her. She smelled of the 
outdoors, of cold air and something sweet, and she weighed almost 
nothing, and I pressed my face into her hair and I shook, and she 
put her small  hand on my cheek with an expression of  solemn 
concern, as children do when they encounter adult distress they 
cannot explain.

I held her for what I was allowed — four minutes, perhaps five. 
Then the guard said it was time. I put her down and straightened 
her red coat and said: goodbye, little one. She said: bye. She turned 
and took her grandmother’s hand. At the door she looked back at 
me once, with an expression that I cannot describe and that I will 
carry with me to the end.

My mother-in-law looked at me for a moment, and in her face I 
saw: she knows. She knows what today is. She brought the child 
today because it was the last day. She nodded at me, very slightly. I 
nodded back. The door closed.

I sat on the floor and did not move for a long time. There is 
nothing left to write. All the pages I have filled mean nothing beside 
the weight of that child in my arms and the coolness of her hand on 
my cheek. She touched me as if I were real. As if I were still here.  
And I was, for those minutes. I was absolutely and entirely here.
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X .  T H E  S Q U A R E

From the van. They are taking me across the city.
I can see Tehran through the tinted window. It is late afternoon 

— the light is low and golden, the specific light of Iranian autumn 
that I have loved my whole life without knowing I was capable of 
loving it so much, the light that turns the mountains behind the city 
purple and makes the traffic seem beautiful from a distance.

The streets are full. People walking, driving, buying fruit from a 
cart,  talking on their phones,  doing all  the ordinary things of  a 
Wednesday afternoon. A man in a suit argues with a taxi driver at an 
intersection. Two women laugh at something between them. A child 
is asleep in the back seat of a car beside us, cheek pressed against 
the window. None of them know what is in this van. The van does 
not announce itself. The state does not advertise; it simply arrives.

I try to look at everything. I have been trying, since I understood 
that this was the last time, to look at everything — really look, as if I 
could keep it by looking. The mountains. The sky. The light on the 
buildings. The faces of people living their lives at four o’clock on a 
Wednesday who will not remember today as anything particular, 
because  for  them  it  was  not  particular.  For  them  it  was  a 
Wednesday.

They tell me the execution will be public. A mobile crane in a 
square. I have seen photographs of this — the condemned man on a 
truck or a platform, the rope, the crane that lifts rather than drops, 
the death that comes slowly.

Almost everyone who dies in this country dies inside a wall at 
dawn, and the family is informed afterward, if they are informed. A 
public execution is a decision. Someone above the warden, someone 
above the judge, decided that my death should be watched. That is 
not a sentence. That is a message, and I am the paper it is written 
on.

29



U N D E R  S E N T E N C E  O F  D E A T H

I am trying not to think about the method. I am thinking about 
Maryam’s hand on my cheek. I am thinking about the bird drawn on 
the wall of the cell. I am thinking about the twenty-five-year-old 
man in the courtyard pressing his forehead against the concrete.

I want to say something about the state that is doing this. Not in 
anger — I am past anger, or anger is beside the point now. I want to 
say: the Islamic Republic has told its people, and tells itself, that 
these executions are divine justice. That God requires them. That 
the deaths it carries out in public squares, on cranes, in front of 
crowds who are sometimes compelled to attend, are acts of piety. I 
want to say to anyone who will read this: ask the question Hugo 
asked nearly two hundred years ago. Ask it seriously. Ask it without 
the answer already prepared.

What purpose does this serve?
Not the stated purpose — not the deterrence that statistics have 

consistently failed to demonstrate, not the closure that never quite 
arrives for the victims’ families who are also watching a human 
being die in a square. The real purpose. Why does the state need 
this? What does the state require that can only be obtained through 
killing?

I believe the answer is what it has always been: not justice but 
power.  The demonstration of  the willingness to kill  is  itself  the 
point. The crane in the square says: we can do this. We have the 
authority and the apparatus and the will. We can make a person 
disappear — first into a cell, then into a verdict, then into a rope — 
and the world will continue around the gap.

They are slowing down. I can hear the crowd before I can see it.
I am thirty-four years old. I have a wife I love and a daughter 

who touched my cheek this afternoon. I have done things I regret 
and things I am proud of, in the same proportions as most people. I 
was a man like any other man. What is about to happen to me will be 
called justice.

It is not justice. It is killing. And I am asking anyone who reads 
this — now or in fifty years, in Iran or anywhere — to keep asking the 
question. To refuse the state’s answer. To stand in the square and 
refuse to call it justice.
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My name is—
[The diary ends here.]
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D E F I N I T I O N S  A N D  T E R M S

Victor Hugo (1802–1885): The author of this work — French 
poet, novelist, playwright, and political activist, widely regarded as 
the greatest French-language writer of the nineteenth century. His 
opposition to capital punishment was lifelong and sustained: he 
wrote  Under  Sentence  of  Death at  twenty-seven,  intervened 
personally on behalf of condemned prisoners across his career, and 
continued to press the case for abolition through his years in the 
French Senate. He did not live to see the guillotine abolished in 
France; abolition came in 1981, nearly a century after his death.

Evin  Prison:  The  principal  political  detention  facility  in 
Tehran, operated in part by the Islamic Revolutionary Guard Corps. 
Ward 209, where the narrator is held, is controlled specifically by 
the Intelligence Organization of the IRGC and is used for prisoners 
charged with national security offenses, political crimes, and crimes 
against the state. Evin has held journalists, lawyers, human rights 
activists,  dual  nationals,  and  political  dissidents.  Conditions  in 
Ward  209  include  extended  solitary  confinement,  sleep 
deprivation, and forced confessions.

*Moharebeh*: An Arabic term, used in Iranian law, meaning 
enmity against God or waging war against God. It is one of the 
charges most commonly brought against political prisoners in Iran. 
Under Article 282 of the Islamic Penal Code the court may impose 
one of several punishments on a person convicted of moharebeh, of 
which execution is  one; in political  cases execution is  the usual 
outcome.  The  charge  has  been  applied  to  members  of  political 
opposition groups, armed insurgents, protesters, and individuals 
whose  connection  to  any  organized  resistance  is  tenuous  or 
nonexistent.

*Efsad-e  fel-arz*:  An  Arabic  term  meaning  spreading 
corruption  on  earth,  and  the  other  charge  routinely  producing 
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death sentences in Iranian political  cases.  Article 286 defines it 
expansively — offenses against persons,  property,  or internal or 
external security, committed on a large scale, or acts causing public 
anxiety  or  disorder  —  and  prescribes  execution  as  one  of  the 
available hadd penalties. Like moharebeh, it is applied broadly: to 
drug traffickers, to people convicted of repeated moral offenses, and 
to  political  opponents  of  the  government.  The  breadth  of  the 
definition gives courts wide latitude.

The Revolutionary Court:  The judicial  body in Iran that 
handles  cases  involving  national  security,  political  crimes,  and 
crimes said to be against God. Its judges are appointed by the Head 
of  the  Judiciary;  some are  clerics  and some are  not.  Trials  are 
frequently conducted without adequate access to defense counsel, 
without meaningful  discovery of  evidence,  and with confessions 
obtained under duress  given significant  evidentiary weight.  The 
branches handling political cases sit in closed session, and their 
judgments are not published — a practice UN human rights experts 
have criticized directly, noting that in some 2026 cases the precise 
charges against the condemned were never made public.

The  Supreme  Leader:  The  head  of  state  of  the  Islamic 
Republic of Iran, holding authority over all branches of government 
including  the  judiciary,  the  military,  and  the  security  services. 
Clemency in capital cases involving offenses against the state passes 
through  the  Head  of  the  Judiciary,  who  is  appointed  by  the 
Supreme Leader,  and ultimately rests with the Supreme Leader 
himself. In the novel, the narrator’s awareness that one man could 
stop the execution and will not is the Iranian equivalent of Hugo’s 
condemned man contemplating the king who will not intervene.

Public hanging by crane: A method used in Iran’s public 
executions. A mobile crane is positioned in a public square or street; 
the condemned person is placed in a noose attached to the crane’s 
arm and lifted, dying by slow strangulation rather than the rapid 
cervical dislocation of a measured drop. Bodies are sometimes left 
suspended for hours. Public executions are a small fraction of Iran’s 
total — roughly a dozen a year against well over a thousand carried 
out  inside  prisons  —  which  is  precisely  what  makes  them 
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significant.  The  state  uses  them  to  deter  and  to  display,  and 
attendance has at times included children.

The mullah: In this adaptation, the clerical official who comes 
to the narrator’s cell in his final hours, the equivalent of Hugo’s 
prison chaplain. The Iranian context adds a layer unavailable to 
Hugo: the mullah represents a state that has fused religious and 
political authority,  and he comes to tell  the condemned man to 
make peace with a God whose law the state claims to be enforcing. 
The narrator’s question —  do you believe this execution is what  
God wants? — and the mullah’s answer — they are the same — is 
the  novel’s  clearest  statement  of  what  is  wrong with  theocratic 
capital punishment.

Maryam: The narrator’s three-year-old daughter, named for 
the Quranic figure of Mary, mother of Jesus, a figure of profound 
reverence in Islam. Her name carries the weight of all the Islamic 
Republic’s claims to piety and mercy against the reality of a child 
who will  grow up without  her  father.  In  Hugo’s  original  she is 
named Marie; the adaptation preserves both the name’s religious 
resonance and the scene in which she fails to recognize her father 
and he does not identify himself to her.

Hugo’s preface of 1832: Hugo added a long preface, and his 
name, to the second edition on 15 March 1832. He was explicit there 
that the book was not a defense of any particular criminal but a plea 
on behalf of every accused person, present and to come, and that its 
object was the abolition of the death penalty in any form and in any 
society. The plea is the same in every edition — Paris, 1829; Tehran, 
2026.

The diary’s last entry: The narrator begins to write his name 
and stops. The sentence is unfinished. In Hugo’s original, the diary 
ends as the narrator is taken to the scaffold. The incompleteness is 
not a literary device — it is the argument. The life was cut short. The 
sentence was not finished. There was more to say.
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F U R T H E R  R E A D I N G

Hugo’s Own Work

Hugo, Victor. The Last Day of a Condemned Man and Other Prison 
Writings. Translated and edited by Geoff Woollen. Oxford: Oxford 
University  Press,  World’s  Classics,  1992.  The  standard  English 
scholarly edition of the novel, printed with the 1832 preface, Claude 
Gueux, and Hugo’s own diary entries from his visits to La Roquette 
and the Conciergerie. The best single volume for readers who want 
Hugo’s prison writing gathered in one place.

Hugo,  Victor.  Claude  Gueux. 1834.  A  short  work  of 
documentary fiction published five years after Under Sentence of  
Death, following the case of a French prisoner driven to kill and 
then executed for it. Hugo regarded it as the companion piece to this 
novel; it is included in the Woollen edition above.

Hugo, Victor. Les Misérables. 1862. The great novel that grew, 
in part, from Hugo’s sustained meditation on crime, punishment, 
and the question of what society owes the people it has failed. Jean 
Valjean is the extended version of the condemned man in this diary 
—  a  person  processed  by  a  penal  system  and  stripped  of  his 
humanity by that processing.

On Iran’s Death Penalty

Iran  Human  Rights  and  ECPM.  Annual  Report  on  the  Death  
Penalty in Iran. Published jointly each year; the eighteenth edition, 
covering  2025,  appeared  in  2026.  The  most  rigorous  available 
count of executions in Iran, broken down by charge, province, and 
demographic, with methodology stated. The figure of at least 1,639 
executions in 2025 comes from this report.
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Amnesty International.  Iran: Death Penalty and Executions. 
Ongoing  reporting  at  amnesty.org.  Amnesty’s  2026  coverage 
documents the wave of death sentences and executions arising from 
the January 2026 protests, including the use of national security 
charges, closed Revolutionary Court hearings, and torture-tainted 
confessions.

Center  for  Human  Rights  in  Iran.  Ongoing  reporting  at 
iranhumanrights.org.  Case-level  documentation  of  political 
prosecutions, named defendants, named judges, and named courts 
— the granular record behind the aggregate numbers.

Abrahamian,  Ervand.  Tortured  Confessions:  Prisons  and  
Public  Recantations  in  Modern  Iran. Berkeley:  University  of 
California  Press,  1999.  The  standard  scholarly  account  of  the 
Islamic Republic’s use of detention, forced confession, and public 
recantation — the system within which the narrator’s confession in 
Chapter II would have been obtained.

Memarian, Omid, ed.  Sketches of Iran: A Glimpse from the  
Front Lines of Human Rights. International Campaign for Human 
Rights in Iran, 2013. Forty commentaries paired with drawings by 
Iranian  artists,  on  imprisonment,  forced  confession,  and  the 
silencing of writers and lawyers. Memarian was himself detained in 
2004 and forced to confess on state television.

The Broader Tradition

Darrow, Clarence.  An Eye for an Eye. Edited and reset  by Jeff 
Hood. Complicit Press, 2026. The companion fiction volume in this 
series — Darrow’s 1905 novel, reset in St. Louis in 2026. Where 
Hugo’s  condemned  man  is  educated  and  lyrical,  Darrow’s  is 
working-class  and  plain-spoken.  Together  they  make  the  same 
argument.

Spear, Charles. Essays on the Punishment of Death. Edited and 
modernized by  Jeff Hood.  Complicit  Press.  The 1844 American 
abolitionist argument that anticipates many of Hugo’s themes.

Bovee, Marvin H. Christ and the Gallows; or, Reasons for the  
Abolition of Capital Punishment. New York: Masonic Publishing 
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Company,  1869.  The  nineteenth-century  American  work  that 
addresses  most  directly  the  claim  that  capital  punishment  is 
divinely sanctioned — the same claim the Islamic Republic makes in 
the narrator’s Revolutionary Court.

Fiction and Testimony

Nemat, Marina.  Prisoner of Tehran: A Memoir. New York: Free 
Press, 2007. An account of detention in Evin Prison in the 1980s — 
the institution in which this novel is set — and one of the most 
detailed descriptions of that place available in English.

Satrapi, Marjane.  Persepolis: The Story of a Childhood. New 
York: Pantheon Books, 2003. A graphic memoir of growing up in 
Iran during and after the Revolution, providing essential context for 
the Islamic Republic’s relationship to execution, repression, and the 
lives of ordinary Iranians.

Kafka, Franz. The Trial. 1925. The greatest fictional treatment 
of the person processed to death by an opaque and unaccountable 
legal system. Hugo and Kafka are the poles of the genre: one lyrical 
and romantic, one bureaucratic and uncanny. Between them they 
have described every courtroom in which the outcome was never in 
question.

37





T H E    A B O L I T I O N    C L A S S I C S

The texts that built the case against the death penalty

V .    6



A R G U M E N T
A G A I N S T    C A P I T A L

P U N I S H M E N T
A Modern Adaptation

E D W A R D    L I V I N G S T O N

Edited and modernized by
J E F F    H O O D

C O M P L I C I T    P R E S S



Copyright © 2026 by Jeff Hood

Published by Complicit Press

Drawn from Edward Livingston's Introduction to the System of Penal Law Prepared
for the State of Louisiana, first published in 1833, and newly set from the pamphlet

edition published at New York in 1843 by the New York Society for the Abolition of
Capital Punishment. The underlying text is in the public domain.

The testimonials that follow the argument appeared in the 1843 pamphlet and are
reprinted here, lightly modernized.

The foreword, the note on this edition, the modernized text, the definitions and the
bibliography are original editorial matter and are protected by copyright.

All rights reserved. No part of the editorial matter may be reproduced without written
permission, except in brief quotations in reviews.

C O M P L I C I T    P R E S S



No necessity, and consequently no right, to inflict death as
a punishment does exist in any civilized state.

L I V I N G S T O N



C O N T E N T S

Foreword vi . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Original Author Owned People x . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

A Note on This Edition xii . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

ARGUMENT AGAINST CAPITAL PUNISHMENT 1 . . . . . . . . . . . . . . . . . . . . .

I.  The Right to Take Life 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

II.  Necessity and Society 5 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

III.  The Evidence of Nations 8 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

IV.  The Failure to Deter 11 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

V.  The Uncertainty of Punishment 14 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

VI.  The Brutalizing Effect 17 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

VII.  The Irremediability of Error 20 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

VIII.  The Political Danger 23 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

IX.  The Lessons of History 25 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

X.  Conclusion 28 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Testimonials from Clergy and Statesmen 31 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

EDITORIAL APPARATUS 35 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Definitions and Terms 36 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Further Reading 41 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

v



F O R E W O R D

There are three questions at the center of every argument about
capital punishment, and they have been there since the beginning.
Does the state have the right to kill its citizens? Does killing them
accomplish anything? And if it is neither just nor useful, what are we
doing when we do it anyway?

Livingston answers all three. He answers them in 1833, with the
precision of a trained legal mind and the urgency of someone who has
actually looked at what the criminal law of his day was doing to
human beings. His answers have not been successfully challenged in
the two centuries since. The argument is complete. What has been
lacking is the will to follow it.

I have stood in death chambers in Arkansas, Oklahoma, and Texas.
I have watched the state kill people. And the question that has never
left me — the one that every execution makes more insistent — is the
first of Livingston's three: does the state have the right to do this? Not
the legal right, which is obvious; the laws authorize it. The moral
right. The right that would make this something other than killing.

Livingston's answer is built from the ground up. He starts with
existence — with the premise that the right to life is prior to any social
arrangement, that it is what we brought with us into society, not
something society granted us. From this he derives the only condition
under which one person or one institution can legitimately take the
life of another: genuine necessity. Not convenience. Not deterrence.
Not justice conceived as proportional revenge. Necessity — meaning
the life cannot be preserved any other way.

This is a demanding standard, and it is meant to be. Livingston
applies it and finds that in any civilized society with the capacity to
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imprison, the standard is never met. There is always another way. The
state can protect itself and its citizens without killing anyone. The
right to kill — which exists in principle, as a last resort — never
actually arises in practice.

This is not a sentimental argument. It is not an argument from
mercy or from squeamishness. It is a rigorous philosophical claim:
that a right exists only to the extent that it is necessary, and that the
necessity for this particular right never exists in any society organized
enough to enact criminal law. If you can imprison a person, you do
not need to kill them. And if you do not need to kill them, you do not
have the right to kill them.

I find this argument clarifying in the way that good philosophy is
clarifying. It cuts through a great deal of confused thinking. It cuts
through the retributive impulse — the feeling that some crimes are so
terrible that death is the only proportionate response — by pointing
out that proportionality is not the relevant standard. The relevant
standard is necessity, and necessity has nothing to do with the gravity
of the crime. A life sentence is available for the worst crimes as well
as the lesser ones. The question is not what the criminal deserves in
the abstract; it is what the state has the right to do. And the state's right
is bounded by necessity, not by desert.

It cuts through the deterrence argument — the claim that the threat
of death prevents murder — by demanding evidence. Not intuition,
not theory, but evidence. And the evidence, which Livingston surveys
from the historical record available to him in 1833 and which has
accumulated for two centuries since, consistently shows that capital
punishment does not reduce the rate of capital crime. Nations without
it are not more dangerous than nations with it. States that abolish it do
not see their murder rates rise. The mechanism by which death is
supposed to deter killing has never been demonstrated to operate in
practice.

It cuts through the argument from public safety — the claim that
the state must kill dangerous people to protect the innocent — by
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noting that imprisonment accomplishes exactly the same end without
the irreversibility. A person in prison cannot commit crimes against
people outside it. A person who has been executed also cannot — but
the execution adds nothing to the protection that imprisonment
already provides, except the certainty that if the conviction was
wrong, nothing can be done about it. And convictions are sometimes
wrong. This is not a hypothetical. In France alone, in a single year,
Livingston found seven cases in which persons condemned to death
were acquitted on appeal. The apparatus that convicts people is
imperfect. An imperfect apparatus must not be attached to an
irreversible punishment.

These are the arguments. They work together, and they reinforce
each other. The state lacks the right (because there is no necessity).
The killing doesn't deter (because the evidence shows it doesn't). And
even if it did, the certainty of killing some innocent people would
weigh against it (because the punishment cannot be undone). Any one
of these arguments would be sufficient. Together they are
overwhelming.

And yet. The gallows stands. The chamber is ready. The protocols
are written and the drugs are on the shelf.

I think about this often — about the gap between what the
argument demonstrates and what the law does. The argument is not
obscure. It has been made, in various forms, for centuries. Beccaria
made it in 1764. Livingston made it in 1833. It has been made by
lawyers, philosophers, theologians, scientists, and ordinary people
who have watched someone die at the hands of the state and come
away shaken. The argument is not the problem.

The problem is what Livingston identifies in passing but never
quite names: that behind the arguments for capital punishment there is
something that is not an argument at all. It is a feeling. It is the feeling
that some wrongs are so terrible that the world is wrong if the person
who committed them is still in it. It is the feeling that death answers
death in a way that imprisonment does not. It is, in short, the impulse
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toward revenge — dressed up in the language of deterrence and
necessity and justice, but revenge underneath.

Livingston does not dismiss this feeling. He acknowledges it. But
he insists that a feeling, however powerful and however widespread,
is not a right. The state's authority to act is not derived from the
feelings of its citizens; it is derived from the social compact, from the
agreement to give up certain individual freedoms in exchange for
collective protection. And the compact, as Livingston reads it, does
not authorize killing. It authorizes protection. Protection requires no
more than imprisonment.

The philosophical question, then, is whether we are willing to
follow the argument where it leads — even when it leads away from
what we feel, even when the feeling is as powerful as the one that says
that some people deserve to die. I have spent years sitting with people
who have been condemned to die. Some of them did terrible things. I
do not minimize the terrible things. But I have never found, in those
rooms, that the terrible thing they did was made less terrible by killing
them. And I have never found that the families of victims were made
whole by watching it happen. What I have found, consistently, is that
killing resolves nothing — not the grief, not the anger, not the sense
that the world has been torn and cannot be mended. It only adds
another death to the account.

That is not a philosophical argument. It is testimony. But it points
toward the same conclusion that Livingston's philosophy reaches: the
state does not have the right, the killing does not help, and we are
doing it anyway because we have not yet found the courage to stop.

J E F F    H O O D

North Little Rock, 2026
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T H E    O R I G I N A L    A U T H O R    O W N E D   
P E O P L E

Edward Livingston owned human beings.
That sentence belongs at the front of this book and not in a note at

the back of it. He bought and held people as property. He built his
career and his household in a city whose wealth came from the sale of
human beings. The state whose laws he was hired to rewrite hanged
the enslaved for the crime of trying to stop being enslaved, and he set
that down in Chapter III as one of four offenses still carrying death,
and he wrote nothing else about it. Not a sentence. Not a qualification.
He walked past the gallows in his own front yard on his way to
condemn the gallows in general.

There is no version of this that comes out well for him. Slavery was
a crime when he practiced it. It was named as a crime by people alive
at the time, including people he knew, including people he owned. He
was not a man of his age who could not see. He was a man of his age
who could see and chose the part of his vision that cost him nothing.

So why print him.
Because the argument in this book is not his property. He

assembled it, and it is larger than he was, and it condemns him. Every
principle he lays down here indicts the thing he did with his life. The
state may kill only where nothing else will preserve existence. The
apparatus of death, once built, is turned on whoever the powerful find
threatening. The error falls hardest on those the law already regards
with suspicion. Read those propositions against a slave society and
they are an abolition argument in the other sense, the one he refused to
make. He handed us the weapon and declined to fire it.
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That is not an unusual thing in this line of texts. Beccaria wrote
around a censor and left out what he most needed to say. Rush signed
the Declaration and owned a man. The record of people who argued
that the state must stop killing is not a record of saints. It is a record of
arguments that outran the people who made them, which is the only
way any argument has ever survived long enough to be useful.

The state that kills in this country still speaks the language
Livingston refuted. Necessity. Deterrence. Justice. Those defenses
were answered in 1833 and they have not been answered back. We are
not obliged to admire the man in order to use what he built. We are
obliged to say what he was, and then to finish the argument he would
not finish.
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A    N O T E    O N    T H I S    E D I T I O N

The Author
Edward Livingston (1764–1836) was one of the most distinguished

legal minds of the early American republic. Born in New York to a
family of considerable prominence—his brother Robert R. Livingston
administered the oath of office to George Washington—he studied
law and entered public life early. He served as a United States
Congressman from New York, as Mayor of New York City, and after
a financial crisis forced him to relocate to Louisiana in 1804, he
rebuilt his life and his legal career in New Orleans. There he entered
the Louisiana state legislature, served again in the United States
Congress, and was elected to the United States Senate. Andrew
Jackson appointed him Secretary of State in 1831 and Minister to
France in 1833. He died in 1836, in Rhinebeck, New York, having
witnessed his Louisiana criminal code debated extensively but never
enacted.

The code made Livingston an international figure long before any
legislature acted on it. Thomas Jefferson told him it would rank his
name with the sages of antiquity. James Kent wrote that he had done
more to give precision, accuracy and moderation to the system of
crimes and punishments than any other legislator of the age. Victor
Hugo counted him among the men of the age who had deserved most
and best of mankind, and Sir Henry Maine later called him the first
legal genius of modern times. Jeremy Bentham, whose principles of
codification the work is built on, corresponded with Livingston for
years and urged the Louisiana proposals on legislators in England.
The tribute usually quoted as Bentham's—that Livingston was the
greatest legislator of the age—is in substance Kent's, and is given to
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Kent here.
The Source Text
The text presented here is drawn from Livingston's Introduction to

the System of Penal Law Prepared for the State of Louisiana,
published in 1833. The complete work, a large octavo volume of 745
pages, contains not only the code itself but a series of introductory
essays justifying its provisions on philosophical and empirical
grounds. The argument against capital punishment is one of these
essays.

The 1843 New York pamphlet edition—published by the New
York Society for the Abolition of Capital Punishment—is the
immediate source for this edition. That pamphlet added to
Livingston's argument a selection of testimonials from clergymen,
statesmen, and philosophers; those testimonials are included at the
end of this volume as they appeared in the original.

Modernization
The prose of Livingston's 1833 text is that of a trained legal mind

writing in the late Enlightenment tradition: long, carefully constructed
sentences; extensive subordinate clauses; formal diction; the
conventions of early nineteenth-century legal argument. This edition
modernizes that prose throughout. Sentence structures have been
simplified where the argument allows. Archaic constructions have
been updated. The text has been organized into numbered chapters
with descriptive headings—these are editorial additions intended to
make the structure of Livingston's reasoning easier to follow.
Livingston's original is a continuous essay; the chapter divisions in
this edition are a navigational aid, not a change to the substance.

What has not been changed: Livingston's arguments. Every
position he takes, every example he adduces, every objection he
considers and answers, every conclusion he reaches, is preserved as
he set it down. This is a modernization of expression, not of
substance.

The OCR Source

xiii

A    N O T E    O N    T H I S    E D I T I O N



The 1843 pamphlet was digitized from a physical copy, and the
digitization produced significant OCR errors—garbled words, broken
sentences, and corrupted passages throughout. Where the argument
was clear from context, the modernization has restored what
Livingston plainly intended. Where passages were irrecoverably
corrupted, the argument has been reconstructed from the logical
context and from Livingston's known positions in the surrounding
text. Every such reconstruction is conservative: nothing has been
invented; only what can be inferred from the immediate context has
been supplied.

The Testimonials
The 1843 pamphlet appended a selection of statements from

clergymen and public figures supporting abolition. These
testimonials, lightly modernized, are included at the end of this
volume as evidence that Livingston's argument was not an isolated
position but part of a serious and broadly supported reform
movement—one that would, in the years following 1843, achieve
abolition in several states, before the momentum of reform slowed
and eventually reversed.

Collation
Readers using this edition for scholarly work should collate it

against the 1833 volume or against a clean copy of the 1843 pamphlet.
Several of the testimonials printed at the end of this book carry
attributions that the digitized pamphlet has damaged beyond certain
repair. Those are marked where they occur rather than repaired by
guesswork.
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A R G U M E N T    A G A I N S T
C A P I T A L    P U N I S H M E N T

Edward Livingston, 1833



C H A P T E R    I

T H E    R I G H T    T O    T A K E    L I F E

Existence was the first gift of God to humanity—existence
accompanied not only by the instinct necessary to preserve it and to
perpetuate the species, but with a social disposition that led, almost
from the beginning, to the formation of societies. Unless we carry our
imagination back to the very first human being, it is scarcely possible
to conceive, and certainly impossible to trace, any condition of human
life other than the social one. Society is found wherever human beings
are found, and must have existed as soon as their numbers were
sufficient to produce it.

Man being created for society, the Creator of man must have
intended that society should be preserved. And since God acts by
general laws rather than by special interference, all early society—as
well as the individuals who compose it—must have been endowed
with certain natural rights and corresponding duties, prior in time and
paramount in authority to any rights that may be formed by mutual
consent. The first of these rights—perhaps the only one that admits of
no serious dispute—is the right, on the part of both the individual and
the society, to continue the existence that God has given. The
corresponding duty of both individual and society is to defend that
existence. But when a right is given, the means to enforce it must also,
in natural as well as positive law, be understood as given. If both
individuals and society have the right to preserve their existence, and
are moreover under the mutual duty to defend it when attacked, it
follows that if either is threatened with destruction that can only be
averted by taking the life of the assailant, the right—and more than
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the right, the duty—to take it exists.
The irresistible impulse of nature indicates the right she has

conferred, and her first great law shows that life may be taken in
self-defense. It is true that the aggressor has the same right to exist as
the person he attacks; but if that right were sacred while he was
attempting to destroy the right of another, there would exist two equal
and conflicting rights simultaneously—a contradiction in terms. The
right of self-defense is therefore proved; but it is strictly limited. It can
only be exercised during the period when the danger actually
lasts—when the question is which of the two shall survive, the
aggressor or the party attacked. Before this crisis arrives, or after it
has passed, the right of self-defense no longer applies. In that case the
two rights of existence are co-existent and equal but not conflicting,
and for one to deprive the other of life would be plainly unjust.

The positions with which I began may therefore be taken as
established: the right to inflict death exists, but only in defense of
individual or social existence, and only when no other means remains
to prevent the threatened destruction. This is the ground on which I
stand throughout this argument. It is a ground that I believe cannot be
successfully challenged, and from which everything that follows
flows by logical necessity.

There is also substantial force in the reasoning that demolishes the
foundation of those who ground the right to take life for crimes in an
original social contract. First: no such contract is proved, or can well
be imagined. It has never been made explicitly; it cannot be attributed
to any particular historical moment; and its terms, if it existed, could
never have been consented to by generations yet unborn. Second:
even if it were imagined, it would be limited to the case of defense.
The parties to such a contract could give to society only those rights
that they individually possessed. Their only right over another's life is
to defend their own. They can give that to society, and they can give
no more. The right, therefore, even on this theory, resolves itself into
the right to do what is necessary for preservation. And the great
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question then recurs: is the punishment of death necessary?
This is the argument in its most compressed form. Let me state it

again, in terms that I hope will be impossible to misunderstand. The
question before any legislature that includes capital punishment in its
penal code is not "should murderers be punished?" All agree they
should. The question is "should the punishment include death?" And
the answer, when examined with care, is always the same: only if
death is necessary, and it never is. Society can protect itself by
imprisonment. The choice to go beyond imprisonment to death is not
a choice compelled by necessity; it is a choice made by tradition, by
emotion, or by the mistaken belief that severity deters. None of these
is a legitimate foundation for a criminal law.
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C H A P T E R    I I

N E C E S S I T Y    A N D    S O C I E T Y

In order to judge whether there is any necessity for calling this
abstract right into action, we must recall the duty imposed upon
society to protect its members—a duty derived, as I have argued, from
the social nature of man, independent of any implied contract.

While we can imagine society in so primitive and imperfect a state
as to make it impossible to perform this duty without taking the life of
the aggressor, we must in that case concede the right. But is any such
state of society to be found? Certainly none in the civilized world, and
our laws are made for civilized people. Imprisonment is an obvious
and effective alternative. Therefore, in civilized society, in the
ordinary course of events, we can never suppose the taking of life to
be necessary—and what is not necessary is not lawful. Even among
the most primitive peoples, where the means of detention might be
supposed lacking, banishment would for the most part remove the
necessity of inflicting death.

An active imagination might construct cases in which such
necessity could conceivably arise. But if any such cases exist, and are
sufficiently likely to justify an exception in the law, they should be
stated as exceptions—which would serve only to confirm the rule. By
a perversity of reasoning, however, those who advocate capital
punishment put the exception in the place of the rule, and what is
worse, an exception whose very possibility is doubtful.

I have taken the preservation of life as the only case in which even
necessity could give the right to take life, for the simple reason that it
is the only case in which two natural rights of equal importance can be

5



weighed against each other—and in which the scale must tip in favor
of the one who defends rather than the one who destroys. The only
genuine foundation for the right to inflict death is the preservation of
existence.

But, it may be asked: what becomes of our other rights? Are
personal liberty, personal security, and private property to be held at
the will of any who would violate them? How are these to be
defended, if you restrict the right to take life to the single case of
defense against an attack on existence itself?

The answer is this: Society being a natural state, those who
compose it have collectively natural rights. The first is that of
preserving its existence—but this can only be done by preserving the
existence of the individuals who compose it. Society has duties as
well as rights, and these are ordered to be inseparable. Society cannot
exercise its right of self-preservation without, by the same act,
performing its duty to preserve its members. Whenever any of those
things that are the objects of the social association—life, liberty, or
property—are attacked, the collective force of the social body must be
exerted for their protection. In the case of an individual attack, that
collective force will in ordinary circumstances be sufficient to repel it
without the sacrifice of life.

There may also be moments in which individual rights are injured
before the organized power of society can intervene. In such cases, the
nature of society does not strip the individual of his rights but only
comes in afterward to aid in their preservation. The individual may
defend person and property against illegal violence by a force
proportional to that used against him. If the force used by the attacker
endangers the defender's life, the question again becomes one of
self-defense. But where the individual attacked can, either by his own
force or by the aid of society, defend himself—when the attack is not
of a kind that puts his existence in immediate danger—if he takes the
life of the aggressor under those circumstances, he takes it without
necessity and consequently without right.
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And it is in that sense only that I understand the word so often
used, so often abused, so little understood: necessity. It exists between
nations during war—between individuals during the moment of an
attempt on life that cannot otherwise be repelled—but between
organized society and any of its individual members, given all the
means of repression and detention that civilized society now
commands, it never exists. I conclude, therefore, explicitly and
without qualification: no necessity, and consequently no right, to
inflict death as a punishment does exist in any civilized state.
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C H A P T E R    I I I

T H E    E V I D E N C E    O F    N A T I O N S

To be necessary, it would have to be shown that the lives of citizens
and the existence of society cannot be preserved without capital
punishment. But can this be maintained in the face of the historical
evidence?

Egypt for twenty years, under the reign of Sabaco—Rome for two
hundred and fifty years under the republic—Tuscany under the
enlightened reforms of the Grand Duke Leopold—Russia for
twenty-one years during the reign of Empress Elizabeth: all these
nations survived and functioned without capital punishment. They are
the proofs that it is not necessary. The absence of capital punishment
led to no dissolution of social order, no increase in violence, no
collapse of authority, in any of these states.

Consider Rome with particular care. The Roman republic governed
for two and a half centuries—governing the most complex and
turbulent political society the ancient world produced, conducting
wars of conquest, managing revolutions and civil conflicts,
maintaining social order across a population of millions—without the
regular use of death as a punishment for ordinary crime. This is not a
small experiment. It is centuries of experience with one of history's
most successful states. The advocates of capital punishment have
never answered the challenge of Rome.

Consider Tuscany under Leopold, who in 1786 became the first
modern European sovereign to formally abolish capital punishment
by law. The state remained orderly. The crime rate did not rise to
alarming levels. Society did not dissolve. The experiment succeeded
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on its own terms. When capital punishment was restored in Tuscany
after Leopold left for the imperial throne, it was restored in the
political convulsions that followed his departure, and not because the
abolition had been shown to fail. The evidence of Tuscany is thus
evidence not only that abolition works but that the arguments made
against it—that society cannot survive without the gallows—are false.

Nearer to home, consider the state of Louisiana itself. Those who
argue that the Spanish penal laws were abrogated by the transfer of
the territory to the United States in 1803 must acknowledge a
remarkable fact: if those laws were not in force from December 1803
to May 1806—when Louisiana's first American penal law was
passed—then during that entire period there was no law imposing the
penalty of death. Yet during those years, when national prejudices ran
high, when one government had abandoned its authority and the other
had not yet established its own, there was not, as far as I have been
able to determine, a single instance of murder or any attempt to
destroy the order of society.

One argument or the other must therefore be given up. Either the
Spanish laws remained in force—in which case the transfer was less
complete than has been argued—or Louisiana itself furnishes an
unanswerable proof that a society can exist in peace without the
punishment of death. Societies have existed without it. In those
societies, it was not necessary. Is there anything in the state of our
own society that makes it necessary here? Nothing has been
suggested. The burden of proof lies on those who claim the necessity,
and they have not discharged it.

The argument from historical necessity, then, is not merely
unproved—it is disproved. The advocates of capital punishment are in
the position of a physician who continues to prescribe a treatment that
has been repeatedly shown not to work, and who refuses to consider
the evidence against it because the treatment has always been
prescribed. This is not medicine; it is superstition. And what is true of
medicine is true of law: a practice that has been shown not to
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accomplish its stated purpose must be abandoned, not simply because
we disapprove of it on other grounds, but because its own justification
has failed.

Capital punishment has already been abandoned in the law now in
force for all crimes except murder, attempted murder, rape, and
servile insurrection. The serious inquiry thus arises: if it has been
found unnecessary in all other cases—if society remains intact
without it for theft, for fraud, for assault, for a hundred other offenses
that once carried the gallows—on what principle is it retained for
these few? The advocates for it have no answer but tradition and the
example of blood. Neither is a principle of law.
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C H A P T E R    I V

T H E    F A I L U R E    T O    D E T E R

Suppose, for the sake of argument, that capital punishment is not
absolutely necessary. Do its advocates have even the secondary
defense that it is convenient—that the crimes for which it is reserved
diminish under its operation more than those punished by other
means? The melancholy truth is exactly the reverse.

Murder and those attempts to murder that are punishable by death
have increased in some of the United States to a degree that not only
creates general alarm, but by the atrocity with which they are
committed, fixes a stain on the national character. The increase of
these crimes has proceeded at a rate that outstrips the growth of the
population, and we must not forget, in making this calculation, the
important and alarming fact that numerous instances of capital crime
have occurred without discovery and can therefore not enter into any
calculation. The tables of crime and punishment, when honestly
assembled and honestly read, do not tell the story that the advocates of
capital punishment wish them to tell.

Several causes conspire to produce this result. First: the severity of
the punishment increases the chance of acquittal. Juries refuse to
convict when conviction means death. Witnesses hesitate to testify.
Prosecutors hesitate to charge. The criminal who might have been
convicted of a capital offense if the penalty were imprisonment is
instead acquitted—or convicted of a lesser offense—because the
scales of human feeling tip against a penalty that seems
disproportionate. The severity of the punishment defeats its own
enforcement.
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Second: the small number of executions, compared with the
well-documented instances of capital crime, means that the risk of
execution, from the criminal's point of view, is very small. He knows
that the probability of detection is limited, that the probability of
conviction is further reduced by jury reluctance, and that even
conviction may not result in execution. Against this calculated
optimism, the distant prospect of a gallows exercises no significant
restraint on anyone who has resolved to commit an act.

Third: the spectacle of public execution produces effects precisely
opposite to those its defenders claim. The curiosity that draws
thousands to witness the suffering of a fellow human being—the
levity and carnival atmosphere that often surrounds these
occasions—demonstrates its demoralizing effects on the public. And
crimes committed at the very moment of the example intended to
deter from their commission show how entirely ineffectual that
example is.

One instance of this is so remarkable that I cannot omit it. In 1822,
a man named John Lechler was executed at Lancaster, Pennsylvania,
for the murder of his wife. The execution was witnessed, as such
exhibitions always are, by an immense crowd. Of the salutary effect it
had on their feelings and morals, we may judge from the following
account, the material facts of which were confirmed to me by
unquestionable authority:

"It has long been a debated question whether public executions
operate on the criminal part of the community more as incitements to
crime than as deterrents. What took place in Lancaster would lead any
observer to conclude that the spectacle of a public execution produces
less reformation than criminal impulse. While an old offense was
being atoned for, more than a dozen new ones were committed, some
of a capital nature. Twenty-eight persons were committed to jail on
the night of the execution for offenses including murder, larceny, and
assault. Many gentlemen lost their pocketbooks to pickpockets who
escaped."

12

T H E    F A I L U R E    T O    D E T E R



"In the evening, a man named Thomas Burns, going home from his
work at a factory near Lancaster, was met by one Wilson, with whom
he had a prior dispute. Wilson drew a knife and gave him several stab
wounds in places considered mortal. Wilson was arrested and
committed to jail, and had the same irons put on him that had scarcely
been taken off Lechler long enough to cool."

A letter I received in response to my inquiries adds that Wilson
was one of the crowd who had left his home expressly to witness the
execution—and that he was subsequently convicted of the murder.
The newspaper account was not exaggerated.

These are not isolated incidents. They are the pattern, observed
wherever public executions have been studied with any care. The
same period that sees an execution sees an increase in the very class
of crimes the execution was intended to suppress. The mechanism is
not mysterious: the state has demonstrated, with all its authority, that
killing is an acceptable response to a perceived wrong. Those who
already lean toward violence have received, in the most solemn form
available, a confirmation that killing is what is done when justice
demands it. The lesson the state intended to teach—"killing is
wrong"—has been overwhelmed by the lesson it actually
demonstrates: "killing is justice."

I ask those who advocate this punishment to reflect on this
example. I ask them also to recall another I detailed in a former report:
the sale of forged notes in the very room where lay the body of a man
executed that day for forgery. And I ask them to say whether they can
maintain that capital punishment is an efficient deterrent to the crimes
for which it is inflicted. The most serious reflection has led me to the
conclusion, not merely that it fails in any repressive effect, but that it
actively promotes the very crimes it is intended to prevent.
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C H A P T E R    V

T H E    U N C E R T A I N T Y    O F    P U N I S H M
E N T

Another reason for the inefficiency of capital punishment—one that
deserves more attention than it usually receives—is the uncertainty of
its infliction. This uncertainty reduces the actual risk to the criminal to
far less than that which people voluntarily accept in ordinary life, in
the pursuit of honest occupations.

Soldiers march cheerfully to battle knowing that many of them
must fall. Those who commit crimes punishable by death proceed
with the confident expectation that they will avoid detection. We find
men willing to face death in every form—to pursue the most
dangerous trades, to undertake the most desperate enterprises, for the
most trifling considerations. While any chance of escape exists, the
disposition of our nature leads each of us to believe the odds will be
favorable. We seize the certain pleasure before us and trust that we
shall escape the uncertain danger that follows.

If this is acknowledged in the common pursuits of life, why should
it be denied when reasoning about crime? The criminal, before
committing the act, has taken every precaution that prudence can
suggest to avoid discovery. He knows that very few crimes of this
nature are detected. He knows that even when detected, conviction is
uncertain—particularly when the penalty is death, because jurors
hesitate to impose it. He knows that even conviction may not result in
execution, because pardons and reprieves are not unknown. Against
this accumulated optimism, the distant threat of a penalty that may
never fall provides no meaningful restraint.
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The argument from uncertainty may be put more exactly. Consider
the reckoning made by anyone who contemplates a capital crime.
Many such crimes are never traced to their author at all. Of those that
are, a further part fails of conviction, because jurors hesitate to bring
in a verdict they know will end in an execution. Of those that end in
conviction, a further part is reached by pardon, by commutation, or by
simple delay. What remains, by the time all these deductions are
made, is a hazard smaller than the one that soldiers, miners, sailors
and many other honest workers accept as an ordinary condition of
their employment. If those greater risks do not deter honest workers
from their occupations, this smaller one will not deter a determined
criminal from his crime.

The great error of our penal philosophy is an obstinate refusal to
consider the person who breaks the law as moved by the same
impulses and guided by the same motives as everyone else—a refusal,
in short, to consider him as a human being who calculates. If we were
to frame our laws for human beings as they actually are, we would
recognize that certainty of moderate punishment is a far more
effective deterrent than the remote possibility of severe punishment.
The question the potential criminal asks is not "how terrible would
this punishment be?" but "how likely am I to suffer it?" Increase the
certainty and you increase the deterrent effect, regardless of the
severity. Increase the severity while leaving the certainty unchanged,
and you accomplish nothing—except to make juries more reluctant to
convict, which paradoxically reduces the certainty further.

It may be objected that it is not death itself that deters—or fails to
deter—but death with public dishonor. This is true, and it is the most
interesting objection. If it is disgrace that makes death dreadful, will
not that disgrace equally make life in prison intolerable? The person
condemned to life imprisonment suffers the same public dishonor as
the person condemned to die—and suffers it continuously, every day,
in the eyes of every person he encounters. If disgrace is the operative
force, imprisonment provides it in full measure. There is no advantage
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to adding death.
But the deeper truth is that what makes the criminal fearless is not

the absence of disgrace but the belief that he will escape. Remove that
belief—by making detection more certain, by making prosecution
more reliable, by making conviction more consistent—and you
remove the source of the criminal's confidence. Capital punishment
does nothing to achieve these ends. It actually impedes them, by
making every step of the process more uncertain and more contested.
The advocates of capital punishment have consistently looked in the
wrong direction.
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C H A P T E R    V I

T H E    B R U T A L I Z I N G    E F F E C T

From the evidence of the earliest written laws of which history gives
us any account, down to the present day, all thoughtful observers have
noted that the inexecution of penal laws is in exact proportion to their
severity. The laws of Draco have become proverbial for their
harshness. They were abolished not so much by Solon as by the
impossibility of enforcing them. When the stealing of an apple
incurred the penalty of death, what citizen would accuse, what witness
would testify, what jury would convict, what executioner would be
found to act? These laws were repealed not by formal decree but by
the tacit and unrecorded consent of the Athenian people—abandoned
because they were unenforceable, and they were unenforceable
because they were too harsh.

But the more important effect—and the one least discussed—is the
brutalizing influence that capital punishment exercises on the
communities that witness it. There is a well-established propensity of
the human mind to imitate what has been forcibly impressed on the
senses—sometimes even in cases where the first impression is one of
horror or dread. It is one of the earliest developments of human
understanding; and aided by other impulses, it conquers the natural
dread of death and pain. The tortures inflicted on themselves by
religious ascetics, the self-immolation of martyrs, the willingness of
soldiers to charge into certain death—all these demonstrate the
extraordinary power of witnessed example to overcome the deepest
instincts of self-preservation.
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This propensity, which is so well known in all other contexts,
becomes strangely invisible when people discuss public execution.
The advocates of capital punishment believe that witnessing a man
killed by the state will make the observer less willing to kill. The
psychology of imitation suggests exactly the opposite: that witnessing
a killing—even a killing performed with solemn ceremony and
official sanction—will make killing more thinkable to those who
witness it. Not immediately, not consciously, not in every observer;
but over time, in the aggregate, in the accumulated effect of a society
that regularly gathers to watch the state kill one of its members.

Consider what the spectacle of public execution actually does. It
assembles thousands. It performs, with all the ceremony and authority
of the state, the act of ending a human life. It labels that act as justice.
And then it sends those thousands home—having watched a human
being die—and expects them to be more peaceable, more law-abiding,
more respectful of human life than they were before. This expectation
defies everything we know about how the mind responds to
experience.

The evidence is in the case of Lechler, set out in Chapter
IV—twenty-eight people committed crimes in the immediate vicinity
of an execution intended to deter crime. It is in the street fights and
robberies and assaults that cluster around execution days in every
country where public executions have been studied. It is in the
observations of prison chaplains, sheriffs, and judges who have
recorded, again and again, that the men who commit the most violent
crimes are not strangers to violence—they have seen it, they have
suffered it, they have been made accustomed to it. The state, by
staging public killings in the name of deterrence, contributes to that
accustomedness.

Why do we see houses abandoned near places of public execution?
Why do we see doors and windows shut on the day of an execution, in
the neighborhoods from which it can be seen? These are the reactions
of people in whom the instinct of humanity is still strong enough to
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overcome the habit of legal barbarism. They tell us what every honest
observer knows: that the sight of state killing does not inspire virtue;
it desensitizes, and sometimes inflames.

Consider this also: every system of government that has ever
attempted to maintain order through terror has eventually discovered
that terror breeds not compliance but desperation—and desperate
people commit desperate acts. The premise of capital punishment as
deterrence is that the threatened pain of the penalty will be weighed
rationally against the pleasure of the crime. But the criminal who
commits a crime knowing that detection may bring death has already
demonstrated that he does not weigh consequences in the expected
way. He has made himself, in some sense, immune to deterrence.
Adding more severity to the penalty does nothing to address this
immunity; it only ensures that, when he is caught, the consequences of
that catch are more catastrophic—to him, to the state, to the
community that must witness the result.

The legislator should mark this, as he marks every other propensity
of human nature, and beware of repeating in his punishments the very
acts he wishes to repress—making them examples to follow rather
than to avoid.
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C H A P T E R    V I I

T H E    I R R E M E D I A B I L I T Y    O F    E R R O R

This argument concerns not only the inutility and inexpediency of
capital punishment but, perhaps most urgently, what happens when it
is inflicted on the innocent—a case by no means so rare as might be
imagined.

I do not intend to catalogue all the cases I have collected; they are
not few, though they must represent a small proportion of those that
were not within my reach. In France, in the short space of one year, I
gathered from public records seven cases in which persons
condemned to death by trial courts were acquitted upon reversal by a
superior tribunal. In other states of our Union, such cases are not
uncommon. The author of a work of high authority on the law of
evidence has assembled several well-authenticated cases, some of
which were discovered only through the most fortuitous
circumstances.

It is a matter of perpetual wonder that any such fatal mistakes are
ever discovered at all. The unfortunate subjects of them are for the
most part friendless. Generally their lives have been irregular, or
suspicion would not have fastened on them in the first place. People
of good character sometimes think it beneath them to show interest in
such persons or to examine critically the circumstances of their case.
The condemned are deserted by whatever connections they have.
They are convicted, executed, and forgotten; and within a few days it
would seem that the same earth that covered their bodies has buried
all memory of them and all doubt of their guilt.

20



Who would believe that a first impression may sometimes decide
the question of life and death? A fatal accumulation of
circumstances—as if fate had conspired for the ruin of an innocent
man—may present itself to a jury of honest, well-intentioned people
who are determined to do their duty. Each individual circumstance
may not be conclusive by itself, yet the combination is so striking, so
apparently complete, that the mind is overpowered, and the verdict of
death is returned before the doubts that would have saved an innocent
life have had time to form.

In most legal systems there is no sufficient remedy for these
inevitable errors. The appellate courts can correct errors of law; they
cannot correct errors of fact. The innocent person condemned on
mistaken evidence has, in most jurisdictions, no recourse. If the
sentence is imprisonment, time may bring discovery—a deathbed
confession, a recanting witness, new evidence that had not come to
light. But if the sentence is death, the discovery comes too late. The
body is in the earth. No remedy exists. No words can undo what has
been done. No compensation can reach the person who has already
paid with his life for another's guilt.

And there is this further consideration, which I have not seen
adequately addressed by those who defend capital punishment in the
face of the risk of error: the error is not random. It does not fall
equally on all members of society. It falls, as every honest
examination of criminal records demonstrates, disproportionately on
the poor, on those without social connections, on those without the
means to hire adequate legal representation, on those whose previous
lives have given them less credibility in the eyes of juries and judges.
The innocent person most at risk of being wrongly executed is the
person who most needs the law's protection—the person at the bottom
of the social hierarchy, the person without resources, the person
already regarded with suspicion by those who sit in judgment. Capital
punishment, in addition to all its other defects, is radically unequal in
its application. It does not protect the weak; it destroys them.
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Would you retain a punishment that, in the ordinary course of
events, must at times fall irremediably on the innocent—even if it
reliably secured the punishment of the guilty? But that security is far
from being its actual effect. The same uncertainty of testimony that
causes capital punishment to fall on the innocent makes it more
favorable to the escape of the guilty. The same doubtful evidence that
condemns an innocent man will, in another case, let a guilty one go
free, because the juror who is asked to send a man to the gallows will
strain every doubt in his favor. Where the penalty is imprisonment,
the juror convicts on the evidence before him, knowing that an error
can still be undone. So the account runs against capital punishment on
both sides at once. It does not make the punishment of the guilty more
certain, and it makes the destruction of the innocent irreparable.

This single consideration—the irremediability of error—would by
itself be sufficient to condemn the practice, even if all other
arguments for it were conclusive. For no system of criminal justice
can claim to be just that is incapable of correcting its own mistakes.
Capital punishment is uniquely incapable of this. It therefore uniquely
fails the test of justice.
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C H A P T E R    V I I I

T H E    P O L I T I C A L    D A N G E R

There is an argument against capital punishment that concerns not
only ordinary criminal justice but the health of free government
itself—one that I feel with particular force and that I cannot pass over
in silence.

All nations, even the best organized, are subject at times to political
upheavals during which violent passions seize upon every available
pretext. In the most heated conflicts of factional rage, the destruction
of a rival or a dangerous leader is seldom attempted openly. New laws
are not made on such occasions—existing laws are perverted and
misapplied. New punishments are not invented—those already on the
books are harshly enforced against the innocent. Murder, in times of
civil discord, arrays itself in the spotless robes of justice. It mounts the
sacred judicial seat. It borrows the language of law. It calls its
iniquitous sentences the judgment of the court—and even when it
stretches out its hand for execution, it wields only the weapon that the
existing law has authorized.

This is not speculation—it is history, and it may afflict our country
as it has afflicted others. In times of faction and strife, the people most
in danger are precisely those who do not belong entirely to either
extreme. Suspected by both, they become the first victims. No
revolutionary or factional storm has ever desolated any country
without destroying people who were mourned even by those who
ordered their deaths, once peace had restored those executioners to
their senses.
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Beware, therefore, how you sharpen the instruments of death and
keep them ready for the hand of political violence. Beware how you
accustom the people to their use, so that when popular judgment goes
astray and the innocent are deemed guilty, the community feels no
horror at witnessing the last agonies of a man whom it may afterward
deplore as a national loss and whose death it may feel as a national
disgrace.

The experience of every country and every age confirms this.
When the laws sanction death as punishment, it will be used—and not
always for the purposes those who enacted it intended. The gallows
prepared for the murderer becomes the gallows of the patriot. The
scaffold built for the criminal becomes the scaffold of the reformer.
The power once granted to the state to kill its members does not
remain within the limits its original supporters imagined. It expands,
as all power expands, to fill whatever space the passions of those who
wield it require.

It is therefore not merely a question of criminal policy but of
political liberty whether the state retains the power to kill. A people
accustomed to state killing—a people trained from childhood to see
execution as a normal and legitimate response to wrongdoing—is a
people less resistant to tyranny than a people that has never known it.
The normalizing of killing, even the killing of the guilty, weakens the
moral reflex that should resist the killing of the innocent. This is not a
theoretical risk. It is what history shows, every time and in every
place.
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C H A P T E R    I X

T H E    L E S S O N S    O F    H I S T O R Y

History is the mirror in which, by looking at the past, we may discern
future events. It is folly not to read it; it is willfulness not to follow its
lessons.

If the hemlock had not been brewed for common criminals in
Athens, would the fatal cup have been prepared for Socrates? If the
people had not been familiarized with scenes of judicial execution,
would France have been disgraced by the killing of Louis, or England
by the execution of Charles? If the punishment of death had not been
sanctioned by the ordinary laws of those kingdoms, would France
have been deluged in her revolution with the blood of the innocent,
the patriotic, the learned and the virtuous, or England have filled her
own long roll of victims of the scaffold? Would the virtuous
Malesherbes, the learned Condorcet, the incomparable scientist
Lavoisier—would they have been consumed by the stroke of the
guillotine? Would the irreplaceable Russell and Sidney, and the long
succession of victims of party and tyranny, have died by the axe?

The fires of Smithfield would not have burned, nor would we still
shudder at the name of Saint Bartholomew, if ordinary ecclesiastical
law had not usurped the attributes of divine vengeance—if the
monstrous doctrine that offenses against the Deity should be punished
by death had not given a pretext to these atrocities. And in the most
solemn scene in human history—the execution on Calvary—the
instrument of death was one that had been made ordinary by daily
legal use. If the cross had not been an ordinary tool of judicial
execution in first-century Judea, it could not have been prepared for

25



the purpose to which it was put.
There is no end to the examples that crowd upon the memory,

illustrating how the exercise of this power by the law has carried its
dreadful abuse under the appearance of justice. Every nation has wept
over the graves of patriots, heroes, and martyrs sacrificed by its own
fury. Every age has had its chronicles of blood.

But let us return from these great historical catastrophes to what is
more immediately relevant: the irremediable errors that attend the
ordinary practice of capital punishment in times of peace. History
records not only the dramatic miscarriages of justice in times of
revolution and civil war but the quiet, unnoticed executions of
ordinary men and women on evidence that turned out to be mistaken.
These are rarely remembered, because the people who might have
remembered them were too few, too poor, or too indifferent to
preserve the record. But they happened, and they continue to happen,
for as long as the punishment of death remains in the law of any state.

The historical pattern reveals something even more troubling than
the execution of the innocent in individual cases. It reveals that
societies capable of capital punishment are societies that have made a
certain kind of peace with death as a political instrument. Once the
gallows is built and the executioner trained, the apparatus exists and
can be used. The reasons for using it expand over time, because those
who have power over others will always discover new reasons why
those others deserve to die. The history of capital punishment is the
history of that expansion: from murder, to treason, to heresy, to
political opposition, to social deviance, to whatever the dominant
faction of any moment finds threatening. The gallows that began as a
response to murder ends as a response to thought.

The lesson of history is consistent: wherever capital punishment is
practiced, it is eventually used against the innocent. This is not a
failure of the system as designed; it is the system as it operates in the
real world, where evidence is imperfect, witnesses are fallible, juries
are passionate, and judges are human. The question is not whether
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capital punishment will kill innocent people. It will. The question is
whether we are willing to accept that cost in exchange for benefits
that the evidence shows do not materialize—benefits of deterrence
that are illusory, benefits of necessity that are imaginary, benefits of
justice that dissolve on examination.

History's answer is no. Every nation that has abolished the death
penalty has found that the sky did not fall—that murder rates did not
rise, that social order was not threatened, that civilization did not
dissolve. And every nation that has retained it has found that the
promised benefits did not appear—but that the executions of the
innocent continued, as they always had, as they always will, for as
long as the punishment endures.
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C H A P T E R    X

C O N C L U S I O N

One thing remains to be answered before I close. It is the sentiment
that appears in this debate more often than any reasoned argument: the
cry of blood for blood. "Shall not his blood be shed?" This biblical
invocation has been used to silence more careful thinking than almost
any other formula in the history of criminal law. Yet it cannot
withstand examination.

If the obligation of capital punishment rests on a Divine command,
it must rest on a universal command—one binding on all people at all
times. But those who invoke it apply it selectively. They apply it to
murder, perhaps, but not to adultery, blasphemy, or Sabbath-breaking,
though all of these carried the penalty of death in the same code of
laws from which they draw their authority. They have already
conceded that the ancient law does not bind us in all its particulars. On
what principle, then, do they select this one provision and exempt
themselves from all the others? They have no answer to this question
that does not, on examination, apply equally to the provision they
wish to keep and to the provisions they have already abandoned.

The argument from Scripture, wherever it has been examined
honestly, does not support capital punishment as a permanent and
universal obligation. Several of the most distinguished clergymen of
this age have said so in terms I will record in the testimonials that
follow. But the argument from Scripture is, in the end, a sidetrack
from the main question. The ground on which I have argued—and on
which I rest—is not theological but political and moral: the state does
not have the right to take life when no necessity requires it; the state
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does not deter crime by killing; the state harms itself and its citizens
by maintaining the apparatus of death; and the state inevitably kills
the innocent when it kills at all.

Let me state the conclusion to which the preceding argument has
led—a conclusion reached after the most serious reflection of which I
am capable.

Capital punishment is unnecessary. In any civilized society
possessing the means to imprison, the necessity that alone could
justify the taking of life by the state never exists. From this it follows
that capital punishment is unjust: there is no right to do what necessity
does not require. And from both these propositions together it follows
that capital punishment is not expedient: a penalty that is neither
necessary nor just cannot produce the good effects claimed for it, and
we have seen, in the evidence I have presented, that it produces the
opposite.

The choice before any enlightened legislature is not between
capital punishment and anarchy. It is between two systems of criminal
law—one that includes killing, and one that does not. The second
system is not untested. It was tested in Rome for two and a half
centuries. It was tested in Tuscany. It was tested in Russia. It was
tested in Louisiana itself. It works. By every measure we can
apply—rates of serious crime, rates of conviction, rates of compliance
with the law—it works at least as well, and usually better.

The case for retaining capital punishment rests entirely on its
supposed necessity—a necessity that has never been demonstrated
and that the evidence of nations consistently refutes. The case against
it rests on four inescapable truths: that killing is not necessary for
social protection; that killing does not deter; that killing brutalizes the
society that practices it; and that killing inevitably destroys some of
the innocent.

The power to punish with death, even where it exists in theory, is
one that no civilized society can safely exercise. The power is too
great, the error too irreversible, the effect too corrupting, and the
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necessity too imaginary. The argument for abolition is complete. It
has been complete, in its essential form, for centuries. What has been
lacking is not the argument but the will to follow it.
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TESTIMONIALS FROM CLERGY AND STATESMEN

The 1843 pamphlet closed with a selection of statements from
clergymen, legislators and public figures who had come out for
abolition. They are reproduced here for what they show about the size
of the movement Livingston's argument belonged to.

A caution belongs at the head of them. The only copy of the
pamphlet available for this edition is a digitization with substantial
damage, and the damage falls heaviest on exactly the material that
matters most in a quotation: proper names, initials and source lines.
The wording below has been lightly modernized, as the rest of this
volume has. The attributions have not been verified against a clean
copy of the pamphlet, and several of them are plainly incomplete.
Where a name has come through damaged it is marked as damaged
rather than repaired by conjecture. Nothing in this appendix should be
quoted as the verified words of the person named without first being
checked against the 1843 printing.

"Those who believe that the law which takes away human life
should be abolished have the weight of divine appointment and
universal obligation on their side. It has been only gradually and
slowly that this conviction has grown. That it is now established, I
have no longer any doubt." —Rev. —— Henry; name incomplete in
the source

"I am well persuaded that there is nothing contained in the Gospel
of Christ authorizing the infliction of capital punishment." —Rev. B.
T. W——, D.D. (Baptist); name damaged in the source

"It behooves and well becomes the state of New York to take the
initiative in this wise and sacred reform. I contend that capital
punishment conflicts with the spirit of the religion of Jesus Christ. I
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contend that this law conflicts with every precept of justice and mercy
that the gospel of Christ teaches." —Rev. W. S. Balch

"The power over human life is the sole prerogative of Him who
gave it. Human laws that claim to transfer it to human hands are in
rebellion against this prerogative. No legislature has the authority to
grant what God has reserved." —From clerical testimony appended to
the 1843 pamphlet

"If society can be secured from violence by confining the murderer
so as to prevent a repetition of his crime, the end of public safety will
be answered. In confinement he may be reformed; and if this object is
also attained, which is not impossible, the advantages over any other
mode of punishment are incalculable." —From the memorial of the
New York Society for the Abolition of Capital Punishment

"If ever any philosophy deserved the epithet of useful and
practical, it was that of Benjamin Franklin. He believed that the
punishment of death ought to be abolished; he said so on more than
one occasion; and those who knew him know that he was not a man to
hold opinions that he had not carefully considered, or to express
opinions that he did not hold." —From the editorial preface to the
1843 pamphlet

"It is most discreditable to any man—to any state, to any
legislature—to enforce laws which are repugnant to the best instincts
of our nature. We do not need death to protect society. We need only
imprisonment. And imprisonment, unlike death, can be corrected
when it is found to have been unjust." —From a legislative committee
report cited in the testimonials

"My heart is with you in this cause. I have long believed that
capital punishment is as unchristian as it is impolitic. The obligations
of Christianity upon individuals and upon states are the same; and
those obligations do not include the license to kill. The law of love
does not admit of the law of the gallows." —Richard M. Johnson,
Senator from Kentucky
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"The time is coming when it will be seen that it is not our duty to
hang people—nor is it necessary to do so for our own security. And
when that time comes, and the gallows shall be abolished, we shall
look back on its use as we now look back on the rack, the wheel, and
the thumbscrew—as relics of a barbarism we outgrew." —From a
report submitted to the New York legislature

"The principal, and in truth the only plausible argument for capital
punishment, is that it is necessary. When that necessity is shown to be
imaginary—as Livingston has shown it, with a thoroughness and
precision that has not been answered—the argument collapses
entirely. Necessity was its only foundation; remove that, and nothing
remains." —From a published review of the Louisiana Code

"I cannot speak without emotion of the great reform proposed by
Mr. Livingston. The principle is simple and it is true: the state may
punish, but it may not kill. It may restrain, but it may not destroy. And
when it violates this principle—when it crosses the line from
punishment to killing—it degrades itself, even when it acts in the
name of justice." —From the papers of the New York Society for the
Abolition of Capital Punishment

"Thank God that I have lived to see the day when the great truth of
Livingston's argument has begun to penetrate the minds of legislators.
When it has fully penetrated them, the gallows will stand only in
museums—a relic of the age when we confused revenge with justice,
and called that confusion by the name of law." —From the same

Among those who associated themselves publicly with the
movement for abolition were: the Hon. John Quincy Adams; the Hon.
George M. Dallas of Pennsylvania; the Hon. Robert Rantoul of
Massachusetts; the Hon. R. M. Johnson of Kentucky; Professor T. C.
Upham, D.D., of Maine; Horace Greeley; and the Hon. John W.
Edmonds, Circuit Judge of New York.

Men of such different politics, such different professions, and such
different religious convictions do not unite behind a cause without
reason. The reason, in this case, was Livingston's argument itself:
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patient, rigorous, historically grounded, and morally clear. It was the
reason then, and it is the reason now. The argument has not been
answered. It deserves, at last, to be followed.
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D E F I N I T I O N S    A N D    T E R M S

The following terms appear throughout Livingston's argument. Some
are legal or philosophical concepts used in precise technical senses;
others are historical or political terms whose meaning may not be
immediately obvious.

Natural law: The body of moral and legal principles thought to be
derived from reason and from the nature of human beings,
independent of any particular political authority or religious
revelation. When Livingston argues from "natural law," he is
arguing from principles that he believes any rational person would
accept, regardless of their particular legal system or religious
tradition. He contrasts natural law with "positive law"—the written
laws of a particular state.

Positive law: The written, enacted law of a particular political
community. Livingston uses this term to distinguish the specific
laws that states actually enact from the more general principles of
natural law that should guide them. A positive law may be unjust if
it violates natural law.

Social compact (social contract): The theoretical foundation of
legitimate government, according to Enlightenment political
philosophy. The idea is that the authority of the state rests on an
agreement—actual or hypothetical—among the individuals who
compose society to surrender certain freedoms in exchange for the
benefits of organized social life. Livingston uses this concept to
establish what the state may legitimately do: it may only exercise
powers that its members have given it, and they can give it only
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powers they themselves possess.

Self-defense: The right to take the life of an attacker in order to
preserve one's own life—but only during the moment when death is
imminent and unavoidable, and only when no other means of
defense is available. Livingston argues that this is the only
legitimate foundation for the state's right to take life, and that since
imprisonment is always available as an alternative in civilized
society, the self-defense rationale for capital punishment never
actually arises.

Deterrence: The theory that the threat of punishment prevents people
from committing crimes by making the cost of crime exceed its
benefit. Livingston examines and rejects the deterrence argument
for capital punishment on two grounds: first, that the uncertainty of
its infliction greatly reduces its deterrent effect; second, that the
historical evidence shows that capital punishment does not in fact
reduce the rate of capital crimes.

Irremediability: The quality of being impossible to undo or correct.
Livingston's argument about the irremediability of error under
capital punishment is one of his most powerful: if an innocent
person is imprisoned, the error can be corrected by release and
compensation; if an innocent person is executed, nothing can be
done. This asymmetry, he argues, is sufficient by itself to condemn
the practice.

Brutalizing effect: The theory—which Livingston and many
subsequent researchers have supported—that public exposure to
state killing does not deter potential criminals but rather
desensitizes observers to violence and in some cases stimulates the
commission of the very crimes it is intended to discourage. The
Lechler example in Chapter IV is Livingston's primary illustration
of this effect.
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Necessity: The condition that, in Livingston's framework, alone
justifies the taking of life. He argues that the right to kill in
self-defense—the only genuine foundation for capital
punishment—exists only when no other means of protection is
available. Since imprisonment is always available in civilized
society, the condition of necessity is never met.

Draco: An Athenian lawgiver of the seventh century BCE, famous for
the extreme severity of his code, in which almost every offense was
punishable by death. The word "draconian" derives from his name.
Livingston cites Draco's code as historical evidence that extremely
severe punishments are self-defeating: they are too harsh to be
enforced, and thus produce neither punishment nor deterrence.

Solon: The Athenian statesman and lawgiver (c. 638–558 BCE) who
reformed Athenian law in the sixth century BCE. He is traditionally
said to have repealed Draco's code, replacing it with more moderate
laws. Livingston notes, however, that Draco's laws were effectively
repealed by the impossibility of enforcing them—they abolished
themselves—before Solon ever acted.

Grand Duke Leopold of Tuscany: Pietro Leopoldo
d'Asburgo-Lorena (1747–1792), who as Grand Duke of Tuscany
from 1765 to 1790 implemented a remarkable series of enlightened
reforms, including the abolition of capital punishment and torture
in 1786—making Tuscany the first jurisdiction in the world to do
so by law. Livingston cites Tuscany as evidence that an organized
state can function without capital punishment.

Empress Elizabeth of Russia: Elizabeth Petrovna (1709–1762),
Empress of Russia from 1741 to 1762, who imposed an effective
moratorium on capital punishment during her reign—the first
sovereign in modern European history to do so. Russia went
twenty-one years without a formal execution under her rule.
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Malesherbes, Condorcet, Lavoisier: Three distinguished figures of
French intellectual life executed during the Reign of Terror
(1793–1794). Guillaume-Chrétien de Lamoignon de Malesherbes
was a jurist and defender of the free press. The Marquis de
Condorcet was a philosopher and mathematician who had
championed the rights of women and the abolition of slavery.
Antoine-Laurent de Lavoisier was the founder of modern
chemistry. Livingston uses their deaths as evidence of how capital
punishment, once normalized by the state, becomes available for
the destruction of the innocent.

Lord William Russell and Algernon Sidney: English political
figures executed in 1683 during a period of political repression
under Charles II. They were later regarded as martyrs to
constitutional government and remembered as victims of judicial
murder. Livingston cites them as examples of how capital
punishment becomes a weapon of political oppression.

Servile insurrection: Revolt by enslaved people. Under the Louisiana
law in force when Livingston wrote, this was a capital offense, and
he names it in Chapter III as one of the four crimes for which the
state still killed. He names it and moves on. A reader in this century
should not.
The legislature Livingston was asking to give up the gallows

governed a slaveholding state, and the gallows he was asking it to
give up stood, in part, for the suppression of the enslaved. That is not
incidental to his argument. It is the sharpest available test of it.
Everything he establishes applies here with more force than anywhere
else in the book: that the state may kill only where nothing else will
preserve existence; that killing brutalizes the society that watches it;
that the apparatus, once built, is turned on whoever the dominant
faction finds threatening. A law that hangs people for resisting their
own captivity is the case his own principles condemn most
completely.
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He does not say so. Livingston was himself a slaveholder, and the
only prison he dealt with regularly was the New Orleans slave prison,
an institution built to discipline and break the people it held. John
Bardes has shown how directly that institution shaped his thinking
about captivity and punishment. The penitentiary he offered the world
as the humane alternative to the gallows was worked out by a man
whose daily experience of confinement was the confinement of the
enslaved.

The omission is his, and it should be read as his. It is also the
reason the argument in this book outlived the man who made it: the
principles he set down were larger than the use he was willing to put
them to.
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FOREWORD

In  the  spring  of  1841,  a  twenty-seven-year-old 
assemblyman from New York City stood up before 
the New York State Legislature and delivered the 
most comprehensive argument for abolition of the 
death penalty that had yet been made in America. 
John L. O’Sullivan was not primarily an abolitionist. 
He was a Democrat, a journalist, a nationalist—the 
man who would coin the phrase “Manifest Destiny” 
four years later to describe American continental 
expansion. He was a man of enormous rhetorical 
energy and considerable political skill, and he had 
been appointed to chair a select committee of the 
Assembly examining capital punishment, formed in 
response to Governor William Seward’s message to 
the Legislature. He took the assignment seriously. 
The report he produced ran to more than a hundred 
pages  of  argument,  evidence,  and  legal  and 
theological analysis. The Legislature ordered ten 
times the usual number printed.

O’Sullivan’s  report  belongs  in  this  series 
because  it  is,  in  many  respects,  the  definitive 
American statement of the abolitionist argument in 
the pre-Civil War era. He knows everything. He has 
read Beccaria, he has read Livingston, he has read 
the British parliamentary testimony, he has read 
the European criminologists. He has obtained the 
actual records of every capital case tried in New 
York over the previous two years, and he analyzes 
them in  detail.  He  has  examined  the  scriptural 
arguments  for  capital  punishment  with  more 



thoroughness than almost any secular document 
before  or  since,  and  he  dismantles  them  with 
methodical  care.  He understands the deterrence 
literature  before  deterrence  research  was  a 
recognized  field.  He  makes  the  argument  from 
wrongful conviction with the precision that would 
not be widely available again until the Innocence 
Project began its work a hundred and fifty years 
later.

I  came  to  O’Sullivan  through  the  legislative 
history of abolitionism—through searching for the 
moments  when  the  argument  broke  into  formal 
public life, not just into philosophical essays and 
private  correspondence,  but  into  the  chambers 
where laws are made. This report is one of those 
moments. It came close. The bill  it accompanied 
carried the procedural vote ordering it to a third 
reading, fifty-seven to fifty-two. It failed on the final 
vote, forty-seven to fifty-two, taken at a late-night 
session when enough of its friends had gone home 
to turn the count. Five votes carried it forward and 
five votes killed it. Five votes, in 1841, might have 
made New York the first American state to abolish 
capital punishment—five years before Michigan did 
it, and eleven years before Rhode Island became 
the first state to abolish it for every crime.

What strikes me most, reading the report across 
nearly two centuries, is the quality of the outrage. 
O’Sullivan is not a sentimentalist. He frames his 
argument  explicitly  as  a  matter  of  policy  rather 
than mercy, of “a wise and severe justice” rather 
than “a compassionating mercy.” He knows that 
the legislative chamber is not the place for tears. 
But  underneath  the  careful  legal  and  empirical 
argument runs something that I recognize from my 



own years on death row: the shock of someone who 
has looked directly at what the state is doing and 
cannot  make  himself  stop  seeing  it.  Eleven 
executions in two years. Eleven times a man was 
brought to the scaffold. Eleven times the image of 
God, as O’Sullivan puts it in a phrase that stops me 
cold, was desecrated.

He was writing to legislators who had the power 
to end this. He failed, narrowly, to persuade them. 
His  report  descended  to  those  who  came after, 
which is us. The argument is as complete and as 
sound in 2026 as it was in 1841. What has changed 
is  the  accumulation  of  evidence—two  centuries 
more of data confirming every empirical claim he 
made. What has not changed is the fundamental 
situation:  the  state  is  killing  people,  and  the 
question of whether it has the right to do so has not 
been adequately examined. O’Sullivan examined it. 
We are still not done answering him.

Rev. Dr. Jeff Hood
North Little Rock, Arkansas
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EDITOR’S  NOTE

The Author

John Louis O’Sullivan (1813–1895) was a New York 
journalist, editor, Democratic Party operative, and 
political essayist who played a significant role in 
the intellectual life of Jacksonian America. He was 
the  founder  and  editor  of  the  United  States 
Magazine and Democratic Review, which published 
early  work  by  Nathaniel  Hawthorne,  Walt 
Whitman,  Edgar  Allan  Poe,  and  Henry  David 
Thoreau, among others. He is best known today for 
coining  the  phrase  “Manifest  Destiny”  in  1845, 
though his broader significance lies as much in the 
progressive  causes  he  championed  before  that 
phrase appeared.

O’Sullivan was elected to the New York State 
Assembly as a Democrat and served from 1841 to 
1842. During his term he was appointed to chair 
the  select  committee  on  capital  punishment, 
established  in  response  to  Governor  William 
Seward’s  message  to  the  Legislature.  He  threw 
himself into the work with characteristic intensity, 
producing a report of unusual depth and ambition. 
The report was accompanied by a bill to abolish 
capital  punishment  and  replace  it  with  life 
imprisonment at hard labor in solitary confinement, 
placed beyond the reach of  executive  clemency. 
The bill  passed the first  procedural  vote by five 
votes, fifty-seven to fifty-two, and failed the final 
vote by the same margin, forty-seven to fifty-two, 



the  latter  loss  occurring  at  a  late  night  session 
when many of its supporters had gone home.

O’Sullivan’s subsequent career took him in other 
directions.  He  became  deeply  involved  in  the 
expansionist movements of the 1840s, coined the 
phrase Manifest Destiny, supported the annexation 
of Texas, and eventually became a diplomat and a 
Confederate sympathizer during the Civil War—a 
trajectory  that  sits  uneasily  alongside the moral 
seriousness of the 1841 Report. He died in New 
York in 1895, largely forgotten by the time of his 
death. The Report, meanwhile, had quietly become 
one of the foundational documents of the American 
abolitionist tradition.

The Report

The  Report  in  Favor  of  the  Abolition  of  the 
Punishment of Death by Law was submitted to the 
New York State Assembly on April 14, 1841. Ten 
times the usual  number of  copies  were ordered 
printed,  an  indication  of  the  significance  the 
Legislature  attached  to  the  subject.  A  second 
edition followed later in 1841, accompanied by a 
preface  describing  the  bill’s  narrow defeat.  The 
text runs to approximately 130 pages of argument, 
evidence,  quotation,  and  legislative  analysis, 
followed by an appendix containing summaries of 
the capital cases reviewed by the committee. That 
appendix,  a  docket  of  two  years  of  New  York 
murder convictions with the committee’s notes on 
each, is not reproduced here.

The  report’s  structure  is  unusually 
comprehensive  for  a  legislative  document. 
O’Sullivan  addresses,  in  turn:  the  scriptural 



argument for capital punishment (the Mosaic code, 
the  Noahic  covenant,  the  New  Testament 
passages);  the  philosophical  argument  from  the 
social  compact  and  the  limits  of  delegated 
governmental  authority;  the  moral  effects  of 
execution on society and on the jury system; the 
empirical  evidence  on  deterrence,  drawn  from 
British  parliamentary  testimony  and  European 
criminological research; the problem of wrongful 
execution; the argument from ancient usage and 
the progressive  reform of  criminal  law;  and the 
harmony of mercy and justice as twin aspects of a 
single truth. Each section is exhaustive within its 
genre.

The report is also, at the level of prose, one of the 
finest pieces of abolitionist writing in the American 
tradition.  O’Sullivan  was  a  professional  man  of 
letters, and the Report shows it. The description of 
a hanging in the opening pages—the scaffold, the 
condemned man, the image of God desecrated—is 
as  powerful  as  anything  in  the  literature.  The 
analysis of the deterrence evidence is as rigorous 
as  a  modern empirical  argument.  The scriptural 
exegesis is careful and learned. And the original 
closes on an image of Christianity and democracy 
as fair twin sisters walking hand in hand over the 
earth, a peroration of the kind a Senator might have 
given on the floor. The present edition ends where 
the committee  ended its  own argument  instead, 
with the recapitulation.

The Modernization

This  edition  presents  O’Sullivan’s  Report  in 
modernized form. The original text is dense with 



the  rhetorical  conventions  of  early  nineteenth-
century  American  political  writing:  very  long 
sentences, elaborate subordinate clauses, frequent 
quotation in Latin and French, and the assumption 
of a classical education that the reader may or may 
not  bring.  The  present  edition  simplifies  the 
sentence  structures,  translates  the  foreign-
language  passages,  provides  context  for  the 
historical  references,  and  reorganizes  the  text 
under  explicit  section  headings  that  make  the 
argument’s  structure  more  visible  to  a 
contemporary  reader.  The  Report’s  arguments, 
positions,  and  evidence  are  preserved,  with  the 
single exception noted below; otherwise only the 
presentation has been updated.

The  original  text  also  contains  lengthy 
quotations from British parliamentary testimony, 
European legal writers, American legislators, and 
scriptural commentators, all  of which are woven 
into O’Sullivan’s argument. Most of these passages 
have  been  condensed  and  paraphrased  with 
attribution,  both  to  clarify  the  structure  of  the 
argument and to keep the reader’s  attention on 
O’Sullivan’s own voice rather than on the voices he 
marshals as evidence. Where the exact words of a 
witness carry weight that paraphrase would lose—
the  Governor’s  message,  the  testimony  of  the 
Ordinary  of  Newgate,  Lafayette’s  formulation 
before the Chamber of Deputies—the quotation has 
been retained.

Two features of the original require comment 
rather  than  silent  modernization.  The  first  is 
O’Sullivan’s  treatment  of  the  Jewish  people.  In 
arguing that the Mosaic code cannot bind a modern 
legislature,  he  reaches  for  the  supersessionist 



commonplaces of his century,  characterizing the 
Jews of the biblical period as a people at an early 
and  savage  stage  of  moral  development  and 
offering that supposed backwardness as the reason 
their law was severe. Those characterizations have 
been  removed  from  this  edition.  They  are  not 
incidental to the sentences they appear in, but they 
are incidental to the argument, which stands entire 
without them: a legal code written for one people in 
one century, under conditions of war and scarcity, 
does not thereby govern another people in another. 
O’Sullivan needed no slander to make that point, 
and this edition does not print his.

The second is a tension the reader will find in the 
deterrence argument and should not be talked out 
of.  Sections  III  and  IV  hold  that  the  passions 
producing  grave  crimes  are  not  the  passions  of 
calculation, and that the man in the grip of rage or 
desperation is not weighing penalties at all. Section 
IV then argues that perpetual imprisonment deters 
better than death because the criminal, asked to 
choose,  would  take  death.  The  second  claim 
assumes  the  weighing  that  the  first  denies. 
Livingston’s  answer,  which  O’Sullivan adopts,  is 
that a sufficiently concrete and durable suffering 
speaks to the passions in terms they can hear even 
when reason is not consulted. Whether that answer 
holds is a question the Report leaves open. It is left 
open here.

The Series

This  volume  is  part  of  The  Abolition  Classics, 
published by Complicit Press to make the essential 
texts  of  the  abolitionist  tradition  available  in 



contemporary  language.  O’Sullivan’s  Report 
belongs  in  this  series  because  it  is  the  most 
comprehensive  legislative  abolitionist  argument 
produced  in  America  before  the  Civil  War,  a 
document that came within five votes of making 
New York the first state to abolish execution, and 
that  has  influenced  every  subsequent  American 
abolitionist argument whether or not its authors 
knew its name.



“The divine impression of the image of 
God, stamped on the humanity of which 
the murderer partakes in common with 

his executioner, his judge, and his 
legislator, has been desecrated.”

— John L. O’Sullivan

Report in Favor of the Abolition of the Punishment of  

Death by Law, 1841
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PREFACE TO THE SECOND 
EDITION

A second edition of this Report being called for by 
public demand, it seems right to add a brief account 
of what happened to the bill it accompanied.

The great press of business before the Assembly 
made  it  impossible  to  bring  the  bill  up  for 
consideration  until  within  a  few  days  of 
adjournment.  The  same  pressure  forced  its 
supporters to allow it  to go to the vote without 
debate—without even a reply to three speeches in 
opposition,  which  were  calculated  to  do  serious 
harm to its prospects. Despite these difficulties, the 
first procedural vote, ordering the bill to its third 
reading,  passed in  the affirmative,  fifty-seven to 
fifty-two.

The bill could not then be brought to the final 
vote until a late hour of a night session, when the 
physical exhaustion of many members had thinned 
the attendance severely. It was lost by the same 
margin of five votes: forty-seven in favor, fifty-two 
against. Among those absent, the friends of the bill 
outnumbered its opponents substantially. Had the 
House been full, it would have passed by a clear 
majority.

These  facts  are  mentioned  to  prevent 
discouragement among those who care about this 
reform.  Every  reason  exists  to  expect  the  bill’s 
passage in the next session, and to that end it is 
earnestly hoped that as many citizens as possible 
will petition the next Legislature in its favor.
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New York, October 1st, 1841.
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O P E N I N G

The So lemn Magni tude  o f  the 
Quest ion

The  select  committee  of  the  Assembly,  charged 
with examining the Governor’s message on capital 
punishment and the petitions of citizens praying for 
the  repeal  of  all  laws  authorizing  death  as  a 
punishment, submits the following report.

Profoundly aware of the gravity of the subject, 
the committee has approached its  task with the 
most earnest desire to understand, and to present 
correctly to the Legislature, the full force of the 
arguments  and  evidence  bearing  upon  it—
arguments  drawn  from  revelation,  reason,  and 
experience alike. The committee has endeavored to 
lay aside prejudice, and to set aside those natural 
feelings  of  sympathy  and  sensibility  which, 
however common to all, ought not to intrude into 
the chambers of legislation when a subject of such 
vital  consequence  to  human  life  is  under 
consideration.

The portion of the Governor’s message referred 
to the committee is worth quoting at length:

Sixteen  convictions  for  murder  have  been 
reported to me within the last two years. Of  
these, one conviction was reversed on appeal;  
one convict was pardoned because, though 
he had pleaded guilty, the court certified he  
was insane when the crime was committed;  
three  sentences  were  commuted  to  life  
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imprisonment on the grounds of doubt about 
the justice of the conviction or of mitigating  
circumstances;  nine  have  suffered  the 
penalty prescribed by law; and two are now 
awaiting the same fearful punishment. While  
many  citizens  deny  the  absolute  right  of  
government to inflict capital punishment, all  
agree that its too great frequency operates as 
an encouragement rather than a preventive 
of crime.

The question the Governor thus raises, whether the 
frequency of execution is itself a cause of crime, is, 
when its full implications are drawn out, nothing 
more nor less than the question of whether capital 
punishment  ought  to  be  totally  abolished.  If  all 
agree that too great a frequency encourages rather 
than deters crime, it becomes a pressing question 
whether any frequency at all can serve the purpose 
punishment is meant to serve.

The two persons awaiting execution at the time 
of the Governor’s message have since been put to 
death. Eleven persons, therefore, have been sent to 
their final account by the penal justice of this State 
within  two  years.  Eleven  times  the  gloomy  and 
revolting  spectacle  has  been  re-enacted—the 
gathering of the law’s agents and representatives 
around  the  bound  and  helpless  man,  his  forced 
ascent of the scaffold steps, the fatal cord adapted 
to  his  neck  by  the  reluctant  hands  of  another 
human being. Eleven times the shuddering shock 
has run through the community,  that  the divine 
image of God, stamped upon the humanity of the 
murderer no less than upon that of his executioner, 
his judge, and his legislator, has been desecrated. 
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The sacred breath of life has been trampled out in 
the dust, and a living soul sent to a future state of 
which the imagination shrinks back appalled from 
venturing to conjecture.

The  committee’s  conclusion,  after  the  most 
mature and careful investigation it could bring to 
the subject, is that the punishment of death by law 
ought to be forthwith and forever abolished by the 
State of New York. The substitute proposed is life 
imprisonment  with  labor,  in  solitude,  placed 
permanently  beyond  the  reach  of  executive 
clemency. The committee proceeds now to set out 
the reasons—reasons it presents as more of policy 
than of sentiment, of wise and severe justice rather 
than  of  compassionating  mercy—which  have 
brought it to that conclusion.
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I

The Scr iptura l  Argument 
Examined

The  first  question  the  committee  is  bound  to 
address is the scriptural aspect of the subject. The 
opinion is widely held, among those who have not 
specifically  investigated  the  question,  that  the 
practice  of  capital  punishment  has  not  only  the 
sanction but the express command of Scripture—
and this opinion is the basis of nine-tenths of the 
opposition one encounters, in ordinary society, to 
abolition.  If  this  opinion  were  well-founded,  if 
Scripture truly enjoined death as the punishment of 
murder in terms obligatory not only on the ancient 
nation to which the injunction was first addressed 
but on the more advanced civilization of our own 
age, the committee would consider its task at an 
end,  and  would  not  presume  to  go  further  in 
consulting  the  uncertain  conclusions  of  human 
reason.

But after the fullest investigation in their power, 
the committee has been brought to the opposite 
conclusion:  that  so  far  from  any  such  mandate 
being found in the pages of Holy Scripture, the very 
reverse is there impressed, in both its earliest and 
latest portions, in terms that have been too long 
obscured by inveterate errors of  translation and 
application.

The Mosaic Code
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The  defenders  of  capital  punishment  rest  their 
case, in the Old Testament, primarily on the Mosaic 
code and on the Noahic covenant. It is not disputed 
that the code of laws given through Moses to the 
Jewish people recognized, and for certain offences 
prescribed,  the  punishment  of  death.  The 
authorization of death for the crime of deliberate 
murder is perfectly clear. But who at this day would 
look to that extraordinary code—framed under the 
most peculiar circumstances, for purposes awfully 
mysterious in their distant working out—as a model 
for the institutions of a Christian nation?

The code of Moses was hardly less sanguinary 
than the code of Draco, which history remembers 
as having been written in blood. It was framed for a 
particular people,  in  a particular century,  under 
conditions of scarcity,  danger,  and constant war 
that no legislature of our own day has to govern, 
and  it  carries  the  severity  those  conditions 
produced. It is worth being specific about what the 
Mosaic code actually prescribed death for, since its 
defenders  frequently  cite  only  the  murder 
prohibition:

Death was the prescribed penalty for idolatry; 
for enticing others to idolatry;  for intermarriage 
with idolaters; for false prophecy; for witchcraft; 
for  consulting  witches;  for  blasphemy;  for  the 
violation of the Sabbath, including the “gathering 
of sticks” on the day of rest; for striking or cursing a 
father  or  mother;  for  being  a  “stubborn  and 
rebellious  son,  a  glutton  and  a  drunkard”;  for 
adultery; for incest and other offences of similar 
character; for kidnapping; for perjury involving life; 
for allowing a dangerous ox to kill someone after its 
viciousness was known; for a priest’s daughter’s 
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unchastity; for any woman’s lack of chastity before 
marriage;  for  eating  blood;  and  in  general  for 
breaking  any  commandment  or  disobeying  any 
priestly judgment.

This catalogue is a long one. And if the authority 
of the Mosaic code is divine and binding upon us 
who  live  under  the  Christian  dispensation,  it  is 
equally binding with respect to all of these offences, 
not merely the one of murder. Who among us would 
now  dream  of  applying  the  death  penalty  to 
witchcraft, to violation of the Sabbath, to being a 
rebellious  son,  to  adultery?  The universal  moral 
sense of all Christian nations would regard such 
applications as insanity. But the argument from the 
Mosaic code proves nothing by proving a great deal 
too much: if  its authority extends to the murder 
provision, it extends to all the rest equally; and if all 
the rest are properly set aside as belonging to a 
particular people at a particular moment of their 
development,  why  should  the  murder  provision 
alone be extracted and perpetuated?

There  is  a  further  point  about  the  Jewish 
institution of blood vengeance that is essential to 
this discussion. Among the Jews, the execution of 
the murderer was not, as with us, an act of the 
society in the administration of impassioned penal 
justice.  It  was  the  act  of  the  next  of  kin,  the 
“Avenger  of  Blood,”  in  the  licensed  exercise  of 
private revenge. The Mosaic institution had direct 
reference  to  the  peculiar  theological  idea, 
pervading  the  entire  Mosaic  theocracy,  of 
defilement  and  expiation  rather  than  to  any 
principle recognized by modern civilization as the 
proper basis of punishment. Blood spilled worked a 
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pollution of the land, an “uncleanness,” which was 
to be purified by the sacrifice of retribution.

When we consider the conditions under which 
that  code  was  framed,  together  with  the 
restrictions  it  placed  upon  this  private  right  of 
vengeance, the institution should be regarded as an 
attempt  to  mitigate  a  practice  that  was 
irrepressible rather than as the original sanction of 
the practice itself. It was a mitigation—the utmost 
mitigation practicable under those conditions—of 
the blood feud. It was not a model for Christian 
legislation two thousand years later.

The Noahic Covenant

The  second  scriptural  authority  invoked  by  the 
defenders of  capital  punishment is  the covenant 
made with Noah and his descendants: “Whoever 
sheds the blood of man, by man shall his blood be 
shed.”  This  is  presented  as  a  universal  and 
perpetual  command  binding  all  nations  and  all 
ages.

The committee’s analysis of this passage leads to 
a different conclusion. The most careful reading of 
the text finds in it not a command but a prophecy, a 
declaration of what will  generally happen rather 
than  an  instruction  for  what  must.  The  form of 
expression  is  identical  to  that  used  in  other 
passages  that  no  one  reads  as  mandatory 
commands: “He who leads into captivity shall go 
into  captivity.”  “He  who  takes  the  sword  shall 
perish by the sword.” No one argues that these 
passages  bind  any  magistrate  to  act;  they  are 
understood  as  descriptions  of  the  natural 
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consequences of certain courses of conduct, or as 
divine warnings rather than human prescriptions.

But even if the Noahic passage be taken as a 
command, the context explains and limits it. In the 
infancy of the world, after the flood, there existed 
no organized society capable of punishing murder 
by confinement. The available options were death 
or impunity. Under those conditions, God may have 
permitted the lesser evil  of  retributive killing to 
prevent the greater evil  of lawless violence. The 
precept belongs to that moment of human history. 
It does not bind societies that possess every other 
means  of  addressing  violent  crime,  including 
secure and permanent confinement.

The New Testament

The defenders of capital punishment occasionally 
cite passages from the New Testament as collateral 
support for their reading of the Old, though these 
passages are fewer and less directly on point. The 
committee has examined the principal ones, and 
finds that on careful reading they rather support 
the abolitionist position than undermine it.

Paul’s  statement  in  Romans  13  that  the 
governing  authority  bears  the  sword  as  “the 
servant  of  God”  to  execute  judgment  on 
wrongdoers  is  the  most  frequently  invoked.  But 
that  statement  follows  immediately  upon  Paul’s 
injunction, at the close of the preceding chapter, 
that we must “never avenge ourselves, but leave 
room  for  the  wrath  of  God,  for  it  is  written, 
Vengeance is mine, I will  repay, says the Lord.” 
Vengeance belongs  to  God.  The  passage that  is 
cited to authorize human execution is immediately 
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preceded by a passage that reserves vengeance to 
the divine. The two cannot be read in isolation from 
each other.

The thief on the cross, who acknowledges that 
he receives a “just” punishment in his execution, is 
sometimes cited as a New Testament endorsement 
of  capital  punishment.  But  this  proves only that 
death was the punishment prescribed by Roman 
law, not that such prescription is approved by the 
gospel. The same logic would make the Roman use 
of crucifixion for slaves a divinely approved method 
of punishment.

The Character of Cain

Perhaps the strongest scriptural argument in favor 
of  the  abolitionist  position  is  the  one  that  its 
defenders most rarely discuss: the response of God 
himself to the first murder in human history.

Cain killed his brother Abel. God confronted him 
with this: “The voice of your brother’s blood cries 
out  to  me  from  the  ground.”  And  then  God’s 
judgment  was  pronounced.  What  was  that 
judgment? Not death. Cain was expelled from the 
agricultural life he had known, condemned to be a 
wanderer, marked with a sign that would prevent 
anyone from killing him. God himself—the injured 
party, the one whose creature Abel was—declined 
to impose the death sentence. More than that, God 
actively  prevented  others  from  imposing  it, 
declaring  that  whoever  slew  Cain  would  face 
sevenfold vengeance.

If  the proper response to  the first  murder in 
biblical  history  is  exile,  labor,  the  torment  of  a 
guilty  conscience,  and  divine  protection  of  the 

13



murderer’s life from those who would avenge the 
victim, this seems like stronger evidence of God’s 
will on the subject than any number of passages 
from the Mosaic code.
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I I

The Right  o f  Soc iety  to  Take 
L i fe

The Social Compact

Having  examined  the  scriptural  question,  the 
committee turns to the philosophical. Does society 
possess  the  right  to  take  the  life  of  any  of  its 
members? If it does, from what source does this 
right derive?

The  theory  of  government  that  has  prevailed 
among the most enlightened political thinkers of 
the modern era is that of the social compact: that 
organized  society  originates  in  an  agreement, 
express or implied, among its members for their 
mutual protection and benefit. The authority of the 
government thus constituted is derived from and 
limited by that compact. The powers it possesses 
are those,  and only those,  which the individuals 
who constitute it have delegated to it.

The  critical  question,  then,  is  what  powers 
individuals actually possess in the state of nature 
which  they  may  have  transferred  to  the 
government they created. Does any individual, in 
the natural condition, possess an absolute power 
over  his  own  life?  Does  he  possess  a  right  to 
consent  to  his  own  destruction,  or  to  authorize 
another to destroy him? The answer, on any serious 
examination,  must be no.  No rational  individual, 
entering into the social compact, would consent to 
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a condition in which his life itself was subject to 
forfeiture for any violation of law. He enters society 
precisely to secure his life against destruction, not 
to expose it to a new risk of destruction at the hands 
of the government he is creating.

The Limits of Delegated Authority

The  power  of  a  government  is  bounded  by  the 
authority conferred upon it. If individuals possess 
no absolute right over their own lives—and they do 
not, for the very premise of the social compact is 
the desire to preserve life—then no assembly of 
individuals can delegate to a government a power 
that none of them singly possesses. A million people 
cannot  collectively  grant  what  none  of  them 
individually possesses. The right to destroy, which 
would in individuals be the right of murder, cannot 
become legitimate simply because it is exercised by 
the social will acting through the machinery of law.

The committee acknowledges that governments 
have always, in practice, claimed and exercised this 
power. But practice is not right, and long practice is 
not  ancient  right.  The  practice  of  slavery  was 
universal;  its  universality  did  not  make  it 
legitimate. The practice of torture was universal; 
its universality did not make it right. The question 
of whether the state possesses the right to take life 
is  not  answered  by  observing  that  states  have 
always taken life. It requires an examination of the 
foundations  of  governmental  authority  and  the 
conditions under which the compact establishing 
that  authority  can  legitimately  authorize  this 
ultimate act.
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The  compact  theory  of  government,  properly 
understood,  supports  abolition.  A  government 
created to preserve life, whose authority rests on 
the consent of people who joined together precisely 
to protect themselves from violent death, cannot 
consistently claim a general power to kill its own 
members  as  an  instrument  of  policy.  The 
emergency case—killing in immediate defense of 
another’s  life—is  different  in  kind  from  the 
institutional  practice of  executing prisoners who 
are  already  captured,  confined,  and  rendered 
harmless. The gap between these cases is one of 
principle, not merely of degree.
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I I I

The Mora l  Ef fect  on  Soc iety

The Corruption of Witnesses and Juries

Capital punishment does not merely fail to prevent 
crime. It  actively produces conditions that make 
the prosecution of  crime more difficult  and less 
reliable. The moral revulsion that most people feel, 
however  suppressed  it  may  be  by  habit  and 
familiarity,  at  the  prospect  of  being  directly 
responsible for the death of a fellow human being, 
is a constant and powerful force working against 
the  effectiveness  of  the  criminal  justice  system 
whenever death is the penalty at issue.

Witnesses are reluctant to testify in capital cases 
with the same candor and completeness they would 
bring  to  a  case  involving  lesser  penalties.  The 
knowledge that their testimony may send a person 
to the gallows causes them to qualify, to hesitate, to 
soften, to find in memory a more charitable version 
of what they actually observed. This reluctance is 
not dishonesty; it is the natural operation of a moral 
instinct that the law has planted in every human 
heart,  that  instinct  against  becoming  the 
instrument of another person’s death.

Juries  are  subject  to  the same influence,  and 
with  even  greater  force.  The  uncertainty  of 
conviction by jury in capital cases has grown almost 
into a proverb, and no experienced criminal lawyer 
in this State will dispute it. Even after every juror 

18



who has expressed a principled objection to capital 
punishment has been removed from the panel by 
challenge, juries are always powerfully swayed, in 
their  judgment  as  well  as  their  feelings,  by  the 
horror of sending a man to his death. In the clearest 
cases,  it  is  constantly  seen  that  juries  will  not 
convict;  the  criminal,  however  heinous  and 
however certain his guilt, is singularly unfortunate 
if an able defense counsel cannot find some point, 
great or small, on which to press such appeals to 
the hearts or the imagination of the jury as cannot 
be answered by the sober voice of truth and justice.

The  result  is  a  systematic  distortion  of  the 
administration  of  justice.  The  penalty  that  was 
intended to be the most severe and most certain 
response  to  the  gravest  crimes  becomes,  in 
practice, the least certain of all  penalties. Juries 
that would readily convict if the penalty were life 
imprisonment refuse to convict when the penalty is 
death.  Defendants  who  are  guilty,  sometimes 
dangerously guilty, are set free because the jury 
cannot bring itself to impose the ultimate sanction. 
The community is thus exposed to greater risk from 
these individuals than it would have been under a 
system of certain non-lethal punishment.

This is not a correctable imperfection of the jury 
system; it is a permanent feature of human nature. 
The laws of God have planted the horror of directly 
causing another person’s death too deeply in the 
hearts of ordinary people for any law of man to 
eradicate it, however that law may weaken it. And 
the jury that will not send a man to the gallows will 
often convict  him of  a  lesser  offense carrying a 
lesser penalty, or acquit him altogether on grounds 
that any candid juror will acknowledge, in private, 
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to be flimsy—technical deficiencies of evidence that 
the  same  juror  would  disregard  in  a  case  not 
involving death. The death penalty thus produces 
exactly the opposite of what its defenders intend. It 
reduces rather than increases the effective severity 
of  the  law’s  response  to  the  worst  crimes,  by 
making conviction for those crimes less likely.

The Execution as Public Spectacle

The  public  execution  was  intended,  by  its 
architects, to convey reverence for the law and to 
deter,  by  vivid  example,  those  who  might  be 
contemplating  similar  crimes.  The  committee’s 
examination  of  the  evidence  reveals  that  it 
accomplishes  neither  purpose,  and accomplishes 
instead the reverse of both.

Far  from  inspiring  reverence  for  the  law, 
executions have been documented, repeatedly, to 
be occasions at which crime is committed. It is a 
well-established  observation  that  pickpockets 
regularly  work the crowds that  gather to  watch 
hangings, and are active at the very moment when 
the crowd’s attention is fixed on the scaffold. The 
Ordinary  of  Newgate,  the  prison  chaplain  who 
attended  condemned  men  to  their  deaths  for 
decades,  testified  before  a  parliamentary 
committee  that  executions  produce,  in  their 
spectators, “shock and horror at the moment, upon 
the  inexperienced  and  young;  but  immediately 
after,  forgetfulness  altogether.”  Among  older 
criminals, the effect was even less: they regarded 
the condemned man’s fate as simply bad luck, no 
different from their own risks, and returned to their 
occupations unimpressed.

20



The  committee  heard  testimony  from  a 
clergyman of this city who described a meeting in 
which  the  question  of  the  deterrent  efficacy  of 
executions  was  under  discussion,  when  a 
newspaper  arrived  carrying  an  account  of  the 
recent  execution  in  England  of  two  persons 
convicted of pickpocketing. Forty arrests for that 
same crime were made in the crowd that gathered 
to watch. The thieves went to work while the two 
men hanged above them, and the hanging was the 
warning the crowd had supposedly come to receive.

More alarming still are the documented cases of 
persons who first conceived the idea of committing 
a crime while watching an execution for that very 
crime. The banker Fauntleroy, executed for forgery 
in 1824, is said to have first turned the thought over 
on his way home from an execution he had come 
upon  by  chance  in  the  street  outside  Newgate, 
where another forger was being hanged. One of the 
jurors  who  convicted  and  sentenced  the 
unfortunate  Dr.  Dodd  to  death  for  forgery  was 
himself  subsequently  tried  and  executed  at  the 
same court and on the same gallows, for the same 
offence, within two years.

These are not isolated anecdotes. They reflect a 
pattern that the evidence consistently shows: the 
spectacle  of  execution  does  not  deter,  and  may 
actively attract, those already inclined toward the 
crimes for which execution is the penalty. There is 
something  in  the  nature  of  certain  minds  that, 
rather than being restrained by the threat of a grim 
penalty, is drawn toward it, the penalty investing 
the  forbidden  act  with  a  fascination  that  the 
imagination cannot  resist  brooding upon until  it 
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generates  a  temptation  more  powerful  than  the 
deterrent threat intended to prevent it.

The Effect on the Criminal Class

Among hardened criminals, the evidence is even 
clearer. Prisoners in Newgate, interviewed about 
the  effects  of  executions  on  their  own thinking, 
consistently  reported that  the prospect  of  death 
held  no  particular  terror  for  them.  Their 
characteristic responses were variants of “we must 
all take our chance” and “I never thought it would 
fall on me.” They were not deterred by what they 
had  seen;  they  were  not  even  particularly 
impressed. The schoolmaster of Newgate testified 
that in the days following an execution, a common 
amusement among the boys in the prison was to act 
out  the  scene—one  boy  playing  the  condemned 
man, another the chaplain, a third the sheriff, a 
fourth the hangman—sometimes while the bodies 
of the hanged men were not yet removed from the 
scaffold.

Among  those  whose  criminal  activity  tends 
toward  lesser  offenses,  execution  may  actually 
produce a hardening effect.  Criminals  who have 
watched friends and associates die on the gallows 
and have not been deterred from their own crimes 
have demonstrated to themselves that the threat of 
death  is  not,  in  practice,  a  barrier  to  conduct. 
Having  survived  that  demonstration,  they  carry 
forward a certain recklessness that  makes them 
more dangerous, not less, than they would have 
been had the execution not occurred.
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I V

The Inef f icacy  o f  Death  as 
Deterrence

Evidence from Parliament and the Courts

The committee has gathered extensive testimony 
on  the  question  of  whether  the  death  penalty 
actually deters crime. This testimony comes from 
sources that would not ordinarily be suspected of 
sympathy  for  abolition:  prison  administrators, 
criminal  court  magistrates,  parliamentary 
witnesses, and the recorded observations of those 
who  had  the  most  sustained  contact  with  the 
criminal world.

Montesquieu  had  observed  that  highway 
robbery, which had been suppressed for a time by 
the  introduction  of  a  particularly  severe 
punishment,  returned  to  its  former  frequency 
shortly  afterward  when  the  severity  of  the 
punishment became familiar. He noted the same 
pattern  with  desertion  from  the  military:  the 
introduction of death as the penalty for desertion 
did not reduce the incidence of desertion, and when 
a  later  administration  substituted  six  years’ 
imprisonment,  the  rate  did  not  increase.  The 
experiment of substituting a non-lethal penalty for 
death demonstrated, in a controlled setting, that 
the death penalty was not necessary to maintain 
the  same  or  better  compliance  with  military 
discipline.
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British parliamentary testimony from those with 
the most direct experience of the criminal justice 
system is even more specific. One solicitor who had 
practiced  in  the  criminal  courts  for  more  than 
twenty  years  testified  that  “the  punishment  of 
death has no terrors for the common thief;  it  is 
much more the subject of ridicule among them than 
of serious deliberation.” He described a client the 
day before his execution who, when the solicitor 
offered  condolences,  replied  with  an  air  of 
complete indifference that players at bowls must 
expect rubbers, and characterized death as only a 
few minutes, a kick and a struggle, and all was over.

A London magistrate, asked by a parliamentary 
committee whether capital punishment had much 
tendency to deter criminals from crime, answered 
simply  that  he  did  not  think  it  did.  He  then 
described  sitting  as  a  magistrate  while  three 
persons were brought before him for circulating 
forged banknotes. In the course of the investigation 
he  discovered  that  the  forged  notes  had  been 
obtained from a room in which the body of a man 
named Wheller lay, a man who had been executed 
the preceding day for the same offence, the notes 
being delivered for circulation by the woman with 
whom he had been living.

The  English  one-pound  banknote  forgery 
prosecutions  of  the  1810s  provide  perhaps  the 
clearest  statistical  evidence  of  all.  During  the 
period of these prosecutions, the Bank of England 
discovered  forged  notes  in  the  amounts  of  ten 
thousand  pounds  in  1814,  fourteen  thousand  in 
1815, twenty-one thousand in 1816, and twenty-
eight  thousand  in  1817,  an  almost  threefold 
increase over four years of active prosecution and 
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execution.  The  faster  the  government  executed 
forgers, the more rapidly the supply of forgeries 
increased.  There  is  no  cleaner  refutation  of  the 
deterrence  hypothesis  than  this  sequence  of 
numbers.

Life Imprisonment as Superior Deterrent

If the fear of death does not reliably deter, what 
does? The committee has found extensive evidence 
and argument, particularly in the work of Edward 
Livingston,  the  Louisiana legislator  and criminal 
law reformer, that the answer is sustained, certain, 
and visible suffering—not the quick and sometimes 
almost  dignified  death  of  the  scaffold,  but  the 
unremitting,  perpetual,  laborious  imprisonment 
that offers no escape and no relief.

The  committee  puts  this  question  plainly  to 
every member of the Legislature: if  you were to 
present  to  any  criminal  contemplating  a  grave 
crime the choice between being sentenced to death 
and being sentenced to life imprisonment at hard 
labor, in solitary confinement, with no possibility of 
pardon or release, which fate would he prefer? The 
answer is  not  in  doubt.  Every criminal  who has 
encountered the question answers it the same way: 
give me death rather than that. The very opponents 
of this reform, who exclaim against the cruelty of a 
“philanthropy” that would spare the criminal from 
death only to plunge him into such a fate, make 
precisely  the  argument  for  the  committee’s 
position. They concede, by their objection, that life 
imprisonment  is  the  more  feared  of  the  two 
penalties.
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Livingston’s  analysis  of  this  point  is  worth 
developing at some length. The passions that drive 
men  to  great  crimes,  he  observes,  are  not  the 
passions of rational deliberation but of the moment: 
ambition,  avarice,  rage,  desperation.  A  man 
maddened by a sense of intolerable insult, or driven 
by consuming greed, or goaded beyond endurance 
by accumulated injury,  is  not,  at  the moment of 
decision, performing the rational calculation that 
the deterrence theory assumes. What he may be 
able to feel, even in the grip of these passions, is the 
prospect of a specific and concrete suffering more 
powerful  and more durable than any he has yet 
experienced. Life imprisonment at hard labor, in 
isolation from every person and pleasure that gave 
his former life its meaning, is such a suffering. It 
speaks to the passions rather than to the reason, 
and it speaks to them in terms they can hear.

There  is  another  dimension  to  the  deterrent 
comparison. The certainty of punishment matters 
more than its severity. A criminal who knows with 
near-certainty  that  he  will  face  a  long 
imprisonment  is  more  deterred  than  one  who 
knows there  is  a  significant  chance  of  acquittal 
followed by  the small  chance of  death.  And the 
uncertainty of conviction in capital cases, as the 
committee  has  already  shown,  is  very  high. 
Weighing the severity of a punishment against the 
likelihood of ever suffering it, the criminal has less 
to fear under a capital system than under a system 
of  certain  but  non-lethal  punishment.  The death 
penalty,  by  making  conviction  less  probable, 
reduces the deterrent  effect  of  the criminal  law 
rather than increasing it.
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V

The Occas ional  Execut ion  o f 
the  Innocent

All  human  judgment  is  fallible.  This  is  not  a 
contested proposition; it  is  the premise of every 
system  of  appellate  review,  of  every  doctrine 
allowing the  modification  of  sentences,  of  every 
provision for the correction of judicial error. Legal 
systems  have  always  been  designed,  however 
imperfectly, on the assumption that the judgments 
they produce will not all be correct, and that some 
mechanism  must  exist  for  identifying  and 
remedying the incorrect ones.

The  death  penalty  is  absolutely  incompatible 
with this premise. An executed person cannot be 
exonerated. An innocent person killed by the state’s 
machinery cannot  be restored to  life,  cannot  be 
compensated,  cannot  be  given  back  what  was 
taken.  The  only  form  of  remedy  available,  the 
posthumous  acknowledgment  that  the  execution 
was wrong, is an acknowledgment that comes too 
late to do the person killed any good, and serves 
primarily to multiply the injustice by adding the 
acknowledgment  of  irreparable  error  to  the 
original act.

That innocent people have been executed is not 
a hypothesis but a fact of historical record. In every 
period  of  active  capital  punishment,  in  every 
jurisdiction,  the  evidence  of  wrongful  execution 
accumulates. The committee has been informed of 
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specific  cases,  in  this  State  and  in  England,  in 
which  executions  were  carried  out  on  perjured 
testimony, and in which the perjury was discovered 
only afterward, in some cases the perjurer having 
fled the jurisdiction before justice could reach him, 
leaving behind the death of the person his false 
testimony had condemned.

Edward Livingston, whose work on criminal law 
reform the committee has relied upon throughout 
this  Report,  witnessed  such  a  case  directly.  He 
observed a condemnation under what he believed 
to be a false construction of the law or perjured 
testimony,  a  sentence  that  would  have  been 
reversed, he writes, if the unfortunate sufferer had 
remained within the reach of mercy. He heard the 
prisoner’s  earnest  asseverations  of  innocence, 
made  in  tones  that  no  art  could  imitate,  and 
listened  with  awe  to  what  he  describes  as  a 
“dreadful adjuration,” the prisoner summoning his 
false  accuser  and  mistaken  judge  to  meet  him 
before  the  throne  of  God.  The  perjury  was 
discovered; the witness fled; the prisoner was dead.

Lafayette, speaking in the French Chamber of 
Deputies  in  1830,  put  the  matter  with 
characteristic  directness:  “Till  the  infallibility  of 
human judgments shall have been proved to me, I 
will  persist  in  demanding  the  abolition  of  the 
punishment  of  death.”  The  committee  can  add 
nothing  to  this  formula.  Infallibility  of  human 
judgment has not been proved; it cannot be proved; 
it  is  contrary  to  all  experience  and  to  every 
principle  of  jurisprudence.  Therefore  the 
punishment  of  death  cannot  be  justified  by  any 
system of justice that acknowledges, as all serious 
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systems do, the fallibility of those who administer 
it.

There is a further practical consequence of the 
occasional  execution  of  the  innocent  that  the 
committee wishes to note. Every known instance of 
a  wrongful  execution  casts  doubt,  in  the  public 
mind,  on  the  entire  system of  capital  justice.  A 
single innocent man executed is remembered long 
after  twenty  merited  executions  are  forgotten. 
When  such  an  event  becomes  known,  the  best 
impulses of the public, its horror at the destruction 
of innocent life and its indignation at the failure of 
the legal system to prevent it, are arrayed against 
the law rather than in its support. The authority of 
the  law  is  damaged,  not  reinforced,  by  each 
wrongful execution that comes to light. And those 
that do not come to light, because no one continues 
to investigate after the sentence is carried out, are 
an unknown and unknowable addition to the toll.
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V I

Ancient  Usage  and the 
Progress  o f  Reform

It  is  sometimes  urged  in  behalf  of  capital 
punishment that the ancient and universal usage of 
all nations speaks in its favor. The committee will 
not  spend  much  time  on  an  argument  whose 
legitimate extension would require the restoration 
of  idolatry  and  human  sacrifice  in  religion,  of 
despotism  in  government,  and  of  torture  in 
jurisprudence. If ancient and universal usage is the 
standard  of  legitimacy,  these  practices  have 
stronger claims than capital punishment, for they 
were  more  widely  practiced  and  more  durably 
maintained.

The history of human progress is a history of the 
slow and successive conquest of reason over error. 
The  strongest  resistance  that  error  has  always 
made against reform is the appeal to the authority 
of venerable antiquity. This has been the argument 
against every amelioration of criminal law that we 
now celebrate as progress. Torture was ancient and 
universal before it was abolished. The burning of 
heretics was ancient and universal. The practice of 
executing people for theft, for debt, for dozens of 
offences  now  treated  as  misdemeanors  or  not 
crimes at all—all of this was ancient and universal 
before  it  was  reformed  away.  The  appeal  to 
antiquity has never yet established the legitimacy 
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of  any  practice  that  reason  and  experience 
condemned.

In  England,  at  the  beginning  of  the  present 
century, a very great number of separate offences—
by the common reckoning of the reformers, above 
two  hundred,  and  by  some counts  nearer  three 
hundred—carried the death penalty. That number 
has since been reduced, by successive legislative 
reforms, to a very small fraction of what it was. 
Each  of  these  reductions  was  resisted  with  the 
argument that the practice was ancient and had 
served its purpose; and each reduction has been 
followed, not by an increase in the offences thus 
affected,  but  by  improvements  in  the 
administration  of  justice.  The  committee  is 
unaware of any proposal, in any jurisdiction that 
has reduced the scope of capital punishment, to 
restore the penalty to the offences from which it 
was removed. The reductions have been universally 
regarded, after the fact,  as improvements.  What 
reason can there be to suppose that the completion 
of this process, the removal of capital punishment 
from the last remaining offences, would produce 
different results?

The State of New York has itself  been in the 
vanguard of this progressive reform. The number of 
capital offences recognized by our law has been 
steadily  reduced  over  the  course  of  the  State’s 
history, and each reduction has been accompanied 
by improvement rather than deterioration in public 
order.  If  we had restored capital  punishment to 
those offences from which we removed it, public 
opinion  would  regard  us  as  having  returned  to 
barbarism. We see no reason why the extension of 
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the same reform to its logical completion should be 
regarded differently.

The  specific  objection  to  change,  that  it  is 
untried and therefore dangerous, is fairly answered 
by Livingston: all punishments are but experiments 
to  determine  what  will  best  prevent  crime.  The 
punishment of death has been tried for six thousand 
years, across the full variety of forms that human 
ingenuity could devise, in every culture and legal 
system. And by the admission of its own defenders, 
it  has  not  succeeded.  The  more  severe  and 
spectacular  the  execution,  the  more  crime  has 
followed it. The experiment has been run; it has 
failed;  the  evidence  has  accumulated.  What  is 
proposed is not a new and untried experiment but 
the abandonment of an old and failed one.
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V I I

The Harmony  o f  Mercy  and 
Just ice

The  committee  has  endeavored  throughout  this 
Report to present the case for abolition as a matter 
of policy, of evidence, and of justice rather than of 
sentiment. The Legislature is not a court of appeals 
to  human  feeling  but  a  body  charged  with  the 
administration of law for the public good, and the 
committee  has  attempted to  address  it  in  those 
terms. It therefore refrains, now that its argument 
is substantially complete, from dwelling at length 
on the agonies of the families and friends of the 
condemned,  the  parents,  brothers,  wives,  and 
children  upon  whom  the  shame  and  grief  of 
execution falls as heavily as upon those who die. 
The case has been made without recourse to these 
considerations, and the committee trusts it is the 
stronger for it.

But having said this, the committee wishes to 
challenge the assumption that mercy and justice 
are distinct and potentially opposed qualities, that 
the abolitionist argument is an appeal from justice 
to mercy, from the requirements of reason to the 
promptings  of  sentiment.  This  distinction,  the 
committee believes, is false. Justice and mercy are 
not antagonists. They are twin aspects of a single 
truth.

Franklin put the point simply: “The virtues are 
all parts of a circle. Whatever is humane is wise; 
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whatever is wise is just; and whatever is wise, just, 
and humane will be found to be the true interest of 
states.” Humanity and reason are never ultimately 
at  variance  with  each  other.  Nothing  that  is 
contrary to the principles of eternal justice can be 
sustained  by  any  argument  of  real  utility.  The 
abolition of capital punishment is just, in the sense 
that it removes from the law a practice that lacks 
adequate  foundation  in  right  and  produces 
demonstrable harm. It is also humane, in the sense 
that it prevents the deliberate destruction of human 
beings who bear the image of God no less than their 
executioners do. And it is wise, in the sense that it 
will improve the administration of criminal justice, 
increase the certainty of conviction, and produce a 
more effective deterrent against serious crime.

These three qualities—just, humane, and wise—
are not in tension with each other in this case. They 
point  in  the  same direction.  The  committee  has 
found, in the course of its work, that every serious 
examination of this question arrives at the same 
place from whichever side it begins, and that the 
moral examination arrives there last and hardest: a 
society whose legal system maintains the practice 
of deliberate killing corrupts itself in ways it does 
not fully recognize, until the capacity for mercy that 
is the highest expression of civilized life has been so 
habituated to death that it  no longer recognizes 
what it has lost.

The committee is not unaware that this reform 
will  face  opposition:  from  those  who  believe, 
however incorrectly, that Scripture commands the 
practice; from those who have not examined the 
deterrence evidence; from those who confuse the 
vengeance that is natural to the human heart with 
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the justice that is the law’s proper object; and from 
those who simply find it difficult to believe that a 
practice so ancient and so universal can be wrong. 
To  all  of  these  the  committee  commends  the 
evidence and arguments it has assembled. It trusts 
that those who differ with its conclusions will at 
least offer a satisfactory reply to its reasoning—for 
the subject is too important, the lives at stake too 
precious,  and  the  risk  of  irreversible  error  too 
great, for the argument to be settled by anything 
less than the full force of careful thought.
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C O N C L U S I O N

Summary  o f  the  Argument

The committee offers the following recapitulation 
of the leading conclusions of this Report.

Scripture does not require the death penalty. 
The authority of the Mosaic code, invoked to justify 
capital  punishment  for  murder,  is  equally 
authoritative  for  practices—executing  witches, 
stoning  Sabbath-breakers—that  no  Christian 
nation  would  now  contemplate.  The  Noahic 
covenant  is  properly  read  as  a  description  of 
consequences  rather  than  as  a  legislative 
command. The weight of the New Testament, read 
as a whole, points toward mercy, forgiveness, and 
the sanctity of human life. The character of God’s 
response  to  the  first  murder  in  the  biblical 
narrative is not death but exile and conscience. The 
scriptural  argument  for  capital  punishment, 
examined fully, fails.

The right of society to take life cannot be derived 
from  the  social  compact.  The  compact  is  made 
precisely to protect life from violent destruction. 
No individual enters it with an unconditional power 
over his own life to transfer to the government he is 
creating.  A  government  cannot  possess,  by 
delegation, what none of its constituent members 
individually possessed. The power to kill a captured 
and  confined  human  being  as  an  instrument  of 
policy  is  not  among  the  legitimately  delegated 
powers of a government created to preserve life.
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Capital  punishment  does  not  effectively  deter 
crime. The evidence from the criminal courts, from 
parliamentary  testimony,  from  the  records  of 
criminal  behavior  at  executions,  and  from  the 
comparative  history  of  jurisdictions  that  have 
modified  or  abolished  the  penalty,  consistently 
shows that the threat of death does not reliably 
arrest those impulses—of passion, desperation, or 
recklessness—from  which  the  gravest  crimes 
proceed.  The  certainty  of  sustained,  visible, 
permanent  suffering,  the  fate  of  the  person 
imprisoned for life, deters more effectively than the 
prospect of a brief death. The death penalty,  by 
making  conviction  less  certain,  reduces  the 
expected severity of the law’s response to capital 
crimes rather than increasing it.

Capital  punishment  produces  systematic 
injustice. It makes witnesses reluctant to testify. It 
makes  juries  reluctant  to  convict.  It  allows 
dangerous criminals to escape punishment or to 
plead to lesser charges, returning them to society 
less securely confined than they would have been 
under a non-lethal system. It corrupts the moral 
imagination  of  society  by  normalizing  the 
deliberate destruction of human life. And it creates, 
inevitably and irreparably, the occasional execution 
of  persons  who  are  innocent,  an  error  that  no 
subsequent act of justice can undo.

The proposed substitute—imprisonment for life 
at  hard  labor,  in  solitude,  beyond  the  reach  of 
executive  clemency—accomplishes  every 
legitimate goal of criminal justice. It permanently 
removes the offender from society. It provides a 
punishment genuinely feared by those who might 
contemplate  serious  crime.  It  allows  for  the 
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correction of wrongful convictions. It is consistent 
with the foundation of governmental authority in 
the social compact. And it is consistent with the 
teachings of Scripture, with the demands of justice, 
and with the requirements of  mercy,  which are, 
when properly understood, the same requirements.

The State of New York has the honor and the 
opportunity to complete the progressive reform of 
criminal law that every civilized nation is in the 
process of accomplishing. The abolition of capital 
punishment from its remaining few applications is 
the logical culmination of a series of reforms that 
this  State,  like  every  other,  has  already 
substantially made. There is no rational stopping 
point  between  the  reduction  of  capital  offences 
from hundreds to a handful, and the reduction from 
a handful to none. The committee recommends the 
bill that accompanies this Report, and prays that 
the  Legislature  will  give  the  argument  the 
consideration that the gravity and sacredness of 
the subject demands.
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DEFINITIONS AND TERMS

John  L.  O’Sullivan  (1813–1895):  New  York 
journalist,  editor,  and  Democratic  politician. 
Founder  of  the  United  States  Magazine  and 
Democratic Review, which published early work by 
Hawthorne, Whitman, Poe, and Thoreau. Member 
of the New York State Assembly 1841–1842, during 
which he chaired the select committee on capital 
punishment and produced the Report that is the 
subject of this volume. He later coined the phrase 
“Manifest Destiny” (1845) and became a diplomat 
and,  controversially,  a  Confederate  sympathizer 
during the Civil War. The Report of 1841 is his most 
lasting contribution to American public life.

The Select Committee: The legislative committee 
appointed by the New York State Assembly in 1841 
to  examine  the  Governor’s  message  on  capital 
punishment and to consider petitions from citizens 
for the repeal of laws authorizing the death penalty. 
O’Sullivan chaired the committee and wrote the 
Report.  The  accompanying  bill  passed  the  first 
procedural vote fifty-seven to fifty-two and failed 
the  final  vote  forty-seven  to  fifty-two,  the  latter 
defeat  occurring when exhaustion and late hour 
had depleted the chamber of the bill’s supporters.

Governor  William  H.  Seward  (1801–1872): 
Governor of New York from 1839 to 1842, later 
United States Senator and Secretary of State under 
Lincoln. His message to the Legislature reported 
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the  State’s  recent  capital  convictions  and 
questioned  whether  the  frequency  of  execution 
encouraged  rather  than  prevented  crime.  That 
message,  referred  to  a  select  committee,  is  the 
immediate occasion of this Report.

The  Mosaic  Code:  The  system  of  laws  given 
through Moses to the Jewish people, recorded in 
the first five books of the Hebrew Bible. O’Sullivan 
devotes extended attention to the Mosaic code in 
his scriptural analysis,  arguing that its authority 
cannot  be  selectively  invoked  for  capital 
punishment without also applying it to the dozens 
of  other  offences—idolatry,  witchcraft,  Sabbath-
breaking,  filial  disobedience—for  which  it 
prescribed death  and which no  Christian  nation 
would now execute.

The Noahic Covenant: The covenant recorded in 
Genesis 9:6: “Whoever sheds the blood of man, by 
man shall his blood be shed.” Defenders of capital 
punishment invoke this passage as a universal and 
perpetual divine command. O’Sullivan argues it is 
better  read  as  a  prophecy  or  a  description  of 
natural consequences, not a legislative mandate, 
and that even if it were a mandate, it belongs to the 
specific conditions of a world without organized law 
rather  than  to  a  society  possessing  every  other 
means of addressing violent crime.

The Social Compact: The theory, associated with 
Locke and Rousseau among others, that organized 
government  originates  in  an  agreement  among 
individuals for mutual protection. O’Sullivan uses 
social  compact  theory  to  argue  that  the  state 
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cannot possess, by delegation from its members, 
any power that those members did not individually 
possess,  and  that  no  individual  possesses  an 
unconditional right to surrender his own life, or to 
authorize  the  government  to  take  it,  since 
preservation of life is the very purpose for which 
the compact is made.

Edward  Livingston  (1764–1836):  American 
statesman,  jurist,  and  criminal  law  reformer. 
Livingston  produced  comprehensive  proposed 
criminal codes for the State of Louisiana (1821–
1826) that were among the most advanced criminal 
law reforms in the world at the time. His work on 
capital  punishment  anticipated  many  of  the 
arguments  O’Sullivan  makes  in  the  Report,  and 
O’Sullivan  draws  on  him  extensively.  Livingston 
also served as Secretary of State and Minister to 
France  under  Andrew  Jackson.  His  Argument 
Against Capital Punishment appears as V. 6 of this 
series.

Avenger  of  Blood:  The  Hebrew  institution  by 
which the nearest male relative of a murder victim 
possessed the right and responsibility to kill  the 
murderer. O’Sullivan argues that this institution, 
which forms the basis of the Mosaic authorization 
of  death for  murder,  was not  a model  of  public 
justice but a licensed form of private revenge, an 
attempt  to  mitigate  the  blood  feud  that  was 
irrepressible in the social conditions of the time, 
rather than a foundation for modern criminal law.

The  Ordinary  of  Newgate:  The  chaplain  who 
attended condemned prisoners at Newgate Prison 
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in  London,  staying  with  them  before  their 
executions  and  recording  their  final  statements. 
The  Ordinary  had  unparalleled  access  to  the 
criminal world and served as a source of testimony 
before parliamentary inquiries into the effects of 
capital  punishment.  Several  Ordinaries  testified 
that executions had no reliable deterrent effect on 
either the prisoners they attended or the crowds 
that gathered at the hangings.

Henry Fauntleroy (1784–1824): London banker 
executed for forgery in 1824, one of the last high-
profile capital forgery cases in England. His case 
circulated widely in abolitionist literature, both as 
evidence of the penalty’s indiscriminate reach and, 
in the anecdote O’Sullivan repeats, as evidence that 
the spectacle of execution can suggest the crime 
rather than prevent it.

Deterrence: The theory that punishment prevents 
crime by creating a rational calculation in potential 
offenders that the risk of punishment outweighs the 
anticipated  benefit  of  the  crime.  O’Sullivan’s 
Report  anticipates  the  findings  of  modern 
criminology: the certainty of punishment matters 
more  than  its  severity;  most  serious  crimes  are 
committed  under  conditions  of  passion  or 
desperation that do not permit rational calculation; 
and the evidence consistently  fails  to  show that 
capital punishment reduces the crimes for which it 
is imposed.
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C O N C L U S I O N

No necessity, and consequently no right, to inflict death as a
punishment does exist in any civilized state.

— LIVINGSTON

Between Montagu's first volume and O'Sullivan's report, the argument
against the death penalty acquired everything it would need for the next
two hundred years except one thing: a majority.

It had the philosophy, inherited from the last omnibus. It now had the
statistics — committals against executions, decade by decade, in England
and France and the American states. It had the legal analysis: arbitrary
discretion, jury nullification, the impossibility of correcting a mistake. It
had the theology, worked through verse by verse. It had the literature. It
had committees, societies, pamphlets, and men in Parliament and in state
legislatures who would take the vote and lose it and take it again.

What it did not have — what it has never had in this country — was
the moment when the counting stopped mattering less than the killing.

Romilly is the figure I keep returning to, because his career is what this
work actually feels like. He rose in the House of Commons and asked that
stealing five shillings from a shop should stop being a hanging offense. The
Lords refused him. He asked again. They refused him again. He carried a
handful of small repeals across a decade of defeats, and he did not live to see
the Bloody Code fall. The men who ran that code were not monsters. They
were distinguished lawyers who had spent their lives inside a system and
could not imagine the sky staying up without it, and Dickens will name
that failing exactly, five years after this omnibus closes: a criminal judge is
an excellent witness against the punishment of death and a bad witness in
its favor.

I have sat across the table from that man in every state I have worked in.
He is courteous. He is competent. He has seen more of this than I have.
And he cannot get outside it, because the thing I am asking him to abolish
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is the thing he has spent thirty years administering well.
The other lesson of this omnibus is harder, and I put it here because the

series is about to enter its most hopeful decade and I do not want the hope
to be cheap. Every victory recorded in these six books was a narrowing.
Fewer capital offenses. Better juries. Degrees of murder. The reformers
won those fights honestly and they were right to fight them, and each one
made the surviving gallows more respectable. By 1841 England hanged for
murder alone, and hanged for it more certainly than ever. The list got
shorter and the rope stayed.

O'Sullivan's report is where the American movement stops asking for a
shorter list. Read the last part of it, the summary of the argument, and
notice what he is requesting: not fewer executions. None.

The next twenty-five years are the ones where that demand comes
closest to winning.
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